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Introduction

STEFAN COLLINI

ANY VOLUME OF OCCASIONAL WRITINGS, especially those of an author who,
according to his own unapologetic testimony. had, and never hesitated to express,
strong views on “most of the subjects interesting to mankind.™' is bound to appear
diverse in character, and no attempt will here be made to hide or apologize for this
diversity. Indeed. part of the value of a collected edition hies precisely m the
reminder 1t provides to later and more specialized ages of the range and
interconnectedness of a major writer’s concerns. But in the present case the
appearance of the contents-page may actually exaggerate the heterogeneity of the
matenal in this volume. One way to counteract this judgment is to observe the
thematic overlapping of the subject-matter. Even with an author whose intellectual
ambitions were less systematic than Mill's. writings on the topics of equality and
law could hardly be remote from each other, and in Mill's case. furthermore. his
whole theory of social and moral improvement was in one obvious sense
educational, so that his views on particular educational ideals and institutions can.
without strain, be seen as further corollanes of those same basic principles which
underlie his other writings, including those on equality and law. But even 1if one
considers the categories 1n isolation for a moment. the list of contents may still
convey a misleading impression of how the items are distributed among them.
considered purely quantitatively. more than half the volume falls primaniy under
the heading of “equality”™: “law™ accounts for just over one quarter. and
“education” for a little under a fifth. The most important concentration of all.
however, 1s chronological. despite the fact that the earliest piece reproduced here
was published forty-six years before the last. For in fact. about three-quarters of
the volume 1s occupied by matenal published 1n the thirteen years between 1859
and 187.. This period. of course. marked the very peak of Mill's reputation and
influence as a public figure, and he very deliberately set about exploiting his
recently established authority to promote his particular social and political views

'The Later Letters of John Stuart Mall [LL). ed Francis E Mineha and Dw 1ight N Lindley. Collected
Works of John Stuart Mull [CW], XIV-XVII {Toronto University of Toronto Press, 19721 XIV, 205



viii INTRODUCTION

as they related to the leading public issues of the day, utilizing all those means of
addressing the relevant audiences which become available to an established pubhic
figure—pamphiets and manifestos as well as books, formal lectures as well as
testimony to Royal Commissions, and, above all. articles. reviews, and letters in
the periodical press. The essays in this volume are largely the fruit of this activity.
Readers of this edition need hardly be told that some phases of Mill's career and
aspects of his writing have been subjected to intensive. or at least repeated. study
and are now comparatively familiar. Works expounding and criticizing his major
theoretical writings in philosophy. politics, and economics exist in industrial
quantities, and of course the earlier stages of his intellectual development have
come to constitute one of the best-known identity crises 1n history. But neither his
less extended mature wntings nor the final, and in some ways quite distinct, phase
of his career have received anything like such close attention: therefore. as a
preliminary to a more detailed discussion of the individual pieces reprinted in this
volume, it may be helpful to consider in a fairly general way Mill's performance in
the role of public moralist, and to try to place him in that world of High-Victonan
polemical and periodical writing to which he was such a notable contributor. This
is not simply a question of the set of doctrines which could be extracted from these
essays. As a practitioner of the higher moralizing. Mill estabhished a particular
tone and level of discussion and employved certain charactenstic modes of
argument and other means of persuasion that together account for many of the
features. often the most interesting features, common to the following pieces.

MILL AS PUBLIC MORALIST

WITH HIS REPUTATION will stand or fall the itellectual repute of a whole generation of his
countrvmen . . . If they did not accept his method of thinking. at least he determined the
questions they should think about. . . The better sort of journalists educated themselves on
his books, and even the baser sort acquired a habit of quoting from them He 1s the only
writer 1n the world whose treatises on highly abstract subjects have been printed during his
Iifetime in editions for the people, and sold at the price of railway novels. Foreigners from
all countries read his books as attentively as his most cager English disciples. and sought his
opinions as to their own questions with as much reverence as if he had been a native oracle .

It is, no doubt, difficult to write the obituary of an oracle, and John Morley 's prose
here betrays the strain. Yet his studied hyperbole. or at least his apparent need to
resort to it even when writing for a sympathetic audience. suitably indicates the
quite extraordinary public standing that Mill achieved in the last decade or so of his
life. We must be careful not to let the development of his reputation during the
earlier stages of his career be obscured by or assimilated to its final remarkable
apotheosis: in the 1830s he was best known as a leading representative of an

“John Morley, “The Death of Mr Mill." Fortrughtly Review, n.s XIII tJune, 1873), 670,
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extreme and unpopular sect: in the 1840s and into the 1850s his double-decker
treatises on logic and political economy won him a reputation that was formidable
but restricted in scope and limited in extent. After all. up until 1859 these were the
only books he had published (apart from the rather technical and commercially
never very successful Essays on Some Unsettled Questions of Political Economy ),
and although his articles and reviews continued to appear during these decades, he
did not, before his retirement from the East India Company and his wifes death 1n
1858, deliberately and consistently seek the limelight by publication or any other
means. Itis interesting to reflect how different the obituaries would have been had
Mill died in the mid-1850s, as seemed to him very likely at the time. Not only
would his place in the history of political thought, for example. be comparatively
negligible, but he would be seen as one of those distinguished figures in the history
of thought who never achieved full recognition in their lifetimes. and whose
subsequent reputation partly derived from incomplete or posthumous works. with
the result that they stood in a quite different relation to therr contemporary
audiences. Nor. of course. would he have served his term in Parliament, the
extraordinary manner of his election to which was both a svmptom of his peculiar
standing and a cause of its further growth.

Mill himself was well aware of the influence this lately acquired reputation gave
him. Of his spate of publications after 1859. he says to an American correspondent
in 1863. “They have been much more widely read than ever {mv longer treatises]
were, & have given me what I had not before. popular influence. I was regarded till
then as a writer on special scientific subjects & had been little heard of by the
miscellaneous public.” and, he adds with evident sausfaction. "I am 1n a veny
different position now." The triumphant note of realized ambition 1s even clearer
in his reflection recorded during his Westminster candidacy of 1865. 1 am getting
the ear of England.™ He did not hesitate to bend that ear. and although he did not
exactly pour honey 1nto it, he was well aware of the persuasive arts needed to hold
its attention. There may well be figures who conform to the stereotype of the
theorist. working out ideas on abstract subjects heedless of the world's response.
but Mill cannot be numbered among them. Nor should his justiv celebrated
defence of the ideals of toleration and manv-sidedness obscure the fact that on
nearly all the issues of his time. intellectual as well as practical. he was rabidly
partisan; as “a pnvate in the army of Truth™ he frequently engaged 1n
hand-to-hand combat. offering little quarter to the unhesitatingly identified forces
of Error.

“Letter to Charles A Cummungs. LL. CW. X\, 843 (23 Feb . 1862) Ct . for turther “proot of the
influence of my writings,” Mill's letter to Helen Taylor. tbid . 673 (7 Feb . 1860y

“Letter to Max Kyllmann. LL. CW. XV1. 1063n (30 May. 18651 Mill may have telt uneasy with the
tone of this passage since he cancelled 1t from his draft

*The phrase 1s John Sterhing 's. recorded by Caroline Fox in her Memories ot Old Friends. ed Horace
N Pym, 2 vols (London Smuth. Elder. 1882). II. 8
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A revealing statement of Mill’s own conception of his role as a public moralist is
seen in his reply in 1854 to the secretary of the charmingly named Neophyte
Writers’ Society, which had invited him to become a member of its council:

So far as I am able to collect the objects of the Society from the somewhat vague
description given of them in the Prospectus, I am led to believe that it 1s not established to
promote any opnions in particular; that its members are bound together only by the fact of
being writers, not by the purposes for which they write: that their publications will admit
conflicting opinions with equal readiness. & that the mutual criticism which is invited will
have for its object the improvement of the writers merely as writers. & not the promotion, by
means of writing, of any valuable object.

Now I set no value whatever on writing for its own sake & have much less respect for the
literary craftsman than for the manual labourer except so far as he uses his powers in
promoting what I consider true & just. I have on most of the subjects interesting to mankind.
opmons to which I attach importance & which I earnestly desire to diftuse: but I am not
desirous of aiding the diffusion of opinions contrary to my own, & with respect to the mere
faculty of expression independently of what is to be expressed. it does not appear to me to
require any encouragement. There 1s already an abundance. not to say superabundance. of
writers who are able to express in an effective manner the mischievous commonplaces
which they have got to say 1 would gladly give any aid in my power towards improving
their opinions: but I have no fear that any opinions they have will not be sufficiently well
expressed. not 1n any way would 1 be disposed to give any assistance in sharpening weapons
when I know not in what cause they will be used.

For these reasons I cannot consent that my name should be added to the list of writers vou
send me.®

1t could be argued that almost his entire mature career is a gloss on this letter: with
an eye to the contents of the present volume, let us concentrate on just three aspects
of it.

First of all, Mill was no tyro as far as the means for diffusing his opinons were
concerned. Morley called him the best-informed man of his day: certainly he was
one of the most attentive readers of the great reviews. then in their heyday. His
correspondence is studded with references to the latest issue of this or that journal.
the political and intellectual character of each being duly noted: a more than casual
interest in the medium is revealed when a man spends several weeks systematically
catching up on back issues of a periodical. as Mil} did in 1860 with the Saturday
Review. despite the fact that it was largely a journal of comment on the ephemeral
topics of the day.” He was always alive to the nature of the different audiences he
could reach through these journals. He cultivated his connection with the
Edinburgh Review, for example. despite the defects of its increasingly hide-bound
Whiggism, because appearing in its pages conferred greater authority and
respectability than any of its lesser rivals could offer: on the other hand.

®Letter to the Secretary of the Neophyte Wniters” Society, LL, CW, XIV, 205 (23 Apr . 1854)

"See his letters to Helen Taylor for January and February, 1860, LL. CW, XV. 660-87 The exercise
was no labour of love. he observed at the end. after grudgingly conceding the quality of much of its
writing, that the review *“1s among the greatest enemues to our principles that there now are™ (687}
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particularly contentious or merely slight pieces were seen as needing more
congenial company. Thus, to do justice to Austin’s reputation nothing less than the
Edinburgh would do (and the subject was anyway a “safe” one). but the
Westminster was a better platform from which to issue a nmely puff in favour of
Caimnes’ controversial The Slave Power. As Bain tersely put it: “He chose the
Westminster when he wanted free room for his elbow."® The importance Mill
attached to the maintenance of “‘an organ of really free opinions,” shows clearly his
belief, whether justified or not, that it would otherwise be difficult to get a hearing
for “advanced” opinions.? When coaching the young Lord Amberley on how best
to put a shoulder behind the wheel of Progress. he remarks: “The greatest utility of
the Westminster Review is that it is willing to print bolder opinions on all subjects
than the other periodicals: and when you feel moved to wnte anything that is too
strong for other Reviews. you will generally be able to get it into the
Westminster.”''® For this reason Mill remamned willing, long after he had
relinquished ownership of the paper, to sink money in its never verv promising
battle against low circulation figures. and in this he was only one among several
contemporary public men to whom the prestige or accessibility of a review of a
congenial temper justified often quite substantial subsidies.'' When in the last
decade of his life the Fortmightly Review got under way . 1t fulfilied this role more
successfully. especially while edited by his self-proclaimed disciple. John
Morley, and several of Mill's later pieces. including the last article reprinted here.
were written for it. Testimony of a different kind about the importance Mill
attached to such a review is provided by the fact that he should have offered. at the
age of sixty-four and with numerous other claims on his time. to occupy the
editor’s chair duning Morley s threatened absence rather than have the Forrmightiy
fall 1nto the wrong hands or suffer a break in publication '~

Although he was predictably censorious of ‘“professional excitement-

8Alexander Bain. John Stuart Mill a Crincism Wuith Personal Recoliections (London Longmans.,
1882), 118 For an interesting example of Mill's wishing to use the Edinburgh in this way and agreeing
to “put what I have to say 1n a form somewhat different from that in which | shouid wnte for another
publication.” see his correspondence 1n 1869 with 1ts editor, Henry Reeve. about a proposed review of
his fmend W.T Thornton's On Labour. eventually . Mill was unwilling to meet Reeve's stipulauons.
and his review of Thomton, which contained s famous recantation of the wages-fund doctrine
appeared in the Forrmightly instead See LL. CW. XVII, 1574.82

See, for examples. thid . XIV, 62, 72

19 etter to Lord Amberley . tbid . XVI, 1007 (8 Mar . 1865)

''See the essays 1n The Victorian Perwodical Press Samplings and Soundings. ed Joanne Shatiock
and Michael Wolff (Leicester Leicester University Press. Toronto University of Toronte Press.
1982). especially the essay by Sheila Rosenberg on John Chapman » proprietorship of the Westminster

12 enter to John Morley. LL. CW. XVII. 1785 (28 Nov . 1870) Cf hus letter to Morley of 11 Mav.
1872, hoping that the latter will not stand for the Chair of Pohiical Economy at University College
London “lest the undertaking of additional work might possibly aftect either your health or the ume sou
can give to the Fortmghtly 1am very desirous that the F sh® conunue. & mcrease rather than diminish
in importance & I think you exercise a wider influence through 1t than you could do through the
Professorship”™ (ibud . 1892y
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makers.”'? Mill's mastery of his role also extended to that other important
requirement. a sense of timing. In writing to the editor of the Westminster about a
proposed article by another contributor, Mill reported: “he does not like the idea of
its not appearing till April, and I should certainly think January would be a better
time, as giving it a chance of helping to shape the speeches in Parliament or at
public meetings, and the newspaper articles, by which alone any impression can be
made upon unwilling Finance Ministers.”'* In issuing his own work, Mill
calculated the moment for making the maximum “impression”: he delayed full
expression of his unpopular views on the American Civil War until there was a
“chance of getting a hearing for the Northern side of the question,” and later
congratulated himself that “The Contest in America” had appeared at just the right
moment to influence opinion.'> Similarly, he delayed publication of The
Subjection of Women (which was written in 1861) until the campaign for the
suffrage, which he helped to orchestrate, had created a more receptive audience. '®
Judicious distribution of off-prints of his articles was intended to increase this
impact, just as the pamphlet form of both his *“Remarks on Mr. Fitzroy's Bill" and
his evidence to the Royal Commission on the Contagious Diseases Acts gave his
views on these subjects a wider currency. And of course he was no less careful in
judging the occasion for publishing further Library editions of his earlier works, as
well as the cheap People’s Editions that, beginning in 1865, gave wide circulation
to his major works.'” Having got “the ear of England.” Mill did not intend to let 1t
go.

The second aspect of Mill's performance 1n the role of public moralist that
concerns us here is the fact that his views were always likely to be unpopular with
the majority of the educated classes, or at least—what mayv be rather more
interesting—Mill always thought of himself as the holder of unpopular views,
despite the success of his writings. In very general terms it 1s true that Mill"s beliefs
on “most of the subjects interesting to mankind” were those of an advanced
Radical—secular, democratic, egalitarian, actively sympathetic to Socialism and
the emancipation of women, yet more actively hostile to privilege and injustice
and to the moral callousness he took to underlie these evils—and these views

3L etter to John Elliot Catrnes. thid.. XVI, 1003 (5 May, 1865)

'4Letter to John Chapman. thid.. XV, 733 (12 July, 1861)

BLetter to Cairnes, thid.. 767 (20 Jan , 1862), Autobiography and Luerary Essavs. ed. John M
Robson and Jack Stuillinger, CW., 1 (Toronto. University of Toronto Press, 1981). 268

®Autobiography, CW. 1, 265. Cf letter to Alexander Bain. LL, CW, XVII, 1623 (14 July. 1869). on
how the strategy of The Subjection of Women was now appropnate in a way it would not have been “ten
years ago "’

"7In fact, 1865 marked an extraordinary peak of simultaneity 1n the publication of Mill’s work “In
addition to the two ediuons of Representative Government, the fifth editions of both the Logtc and the
Principles, the People’s Editions of On Liberty and the Principles, the peniodical and first book editions
of Auguste Comte and Posinvism, and the first and second editions of the Examunation of Sir William
Hamilton's Philosophy™ all appeared in that year (Textual Introduction, Essavs on Politics and Society.
CW, XVII-XIX [Toronto University of Toronto Press. 1977], XVIIL. Ixxx1x)
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hardly commanded immediate assent in the smoking-rooms of mid-Victorian
England. But it may have become important to Mill to exaggerate the extent to
which he was a lonely crusader, lacking a supporting army (a few white knights
aside), sustained only by the righteousness of the cause and the kinship of a
scattering of rare spirits in other countries. Certainly, 1t is an identity which a
self-described “radical™ thinker is always likely to find comforting, since 1t
simultaneously flatters the intellect, provides a sense of purpose. and explaimns
away failure. Occasionally there is an almost paranoid note in Mill’s writing—it 1s
part of what gives On Liberty its somewhat shrill tone—and although 1t 1s true that
Mill was frequently reminded of the unpopularity of many of his causes, it 1s also
true that magnifying the strength of the Forces of Darkness in his typically
Manichaean vision of the world was essential to his polemical strategy . There are
numerous instances of this in the present volume: to take but one. consider how
often 1n the opening paragraphs of The Subjection of Women he depicts his task as
“arduous.” emphasizing the great “difficulty” of “contend|ing] against . . . a mass
of feeling,” and leading up to the subtly seif-flattering self-excusing statement: “In
every respect the burthen 1s hard on those who attack an almost universal opinion.
They must be very fortunate as well as unusually capable 1if they obtain a hearing at
all.” (261.) The first two editions of the book. it should be noted. sold out within a
few months.

As the metaphor of “advanced™ or “progressive” opinion suggests. Mill
projected his differences with the majority of his contemporaries into a reassuring
historical dimension. Mankind were strung out in an enormous caravan, slowly
and often unwillingly trudging across the sands of time. with the Enghsh
goverming classes, in particular, reluctant to move on from their umquely favoured
oasis. Mill, some way in advance of the main part) . could see distant vistas hidden
from their view: the task was to convince the more susceptible among them to
move in the right direction. and crucial to this task was showing that the
recommended route was but an extension of the path successfully followed so far.
Mill, unlike several of the most prominent nineteenth-century social thinkers. did
not elaborate a fully teleological account of hstory. but he frequently resorted to
the claim that there had been a discernible line of moral improvement. not
dissimilar to what T.H. Green was to call “'the extension of the area of the common
good."'® whereby the circle of full moral recognition was gradually being
extended to all those hitherto neglected or excluded. whether theyv were English
labourers or negro slaves or—the argument 1s used to particularly good effect
here—women. It is always an advantage to portray one’s opponents as committed
to defending a quite arbitrary stopping-place along the route of progress. and the
argument had a particular resonance when addressed to an audience of mud-

'¥See Thomas Hill Green. Prolegomena 1o Ethics. ed Andrew Cecil Bradley (Oxford Clarendon
Press. 1883), 217
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nineteenth-century English liberals who regarded such moral improvement as the
chief among the glories of their age.

As this account reveals, Mill did not in fact stand in such a purely adversary
relation to his culture as he sometimes liked to suggest, since he was constantly
appealing to certain shared values when berating his contemporaries for failing
either to draw the right inferences from their professed moral principles in theory
or to live up to their agreed standards in practice. Mill—it is one of the few things
about him one can assert with reasonable security against contradiction—was not
Nietzsche. He was not, that is. attempting fundamentally to subvert or reverse his
society’s moral sensibilities, but rather to refine them and call them more
effectively into play on public issues (examples will be noted below). In these
circumstances, the moralist runs the risk of priggishness. as he contrasts the
consistency of his own position and the purity of his own motives with the logical
confusions and self-interested prejudices that he must impute to those who,
sharing the same premises, fail to draw the same conclusions.

This consideration brings us to the third aspect of Mill’s performance as public
moralist to be discussed here, his charactenistic style and manner of argument.
Coleridge s dictum, “Analogies are used in aid of Conviction: Metaphors as means
of Illustration,”"® catches and at the same time explains one of the most
characteristic features of Mill’s style. His prose. typically. is didactic and forensic,
conducting the reader through the logical deficiencies of arguments like a severe.
slightly sarcastic, and not altogether patient tutor dissecting a pupil’s essay. He
wrote to convince, and where he could not convince, to convict. No one has ever
doubted the power of sustained analysis that he could command, but the pieces in
this volume also display his mastery of the blunter weapons of controversy. One
would be wise to respect an opponent who could begin a paragraph with a bland
enquiry into the nature of Confederate society and then move smoothly to the
conclusion: “The South are in rebellion not for simple slavery: they are in rebellion
for the right of burning human creatures alive™ (136). The invention of imaginary
opponents underlined the gladiatorial nature of Mill's dialectic, and he could be as
unfair to them as Plato often is to Socrates’ stooges (who provide Mill's model). as
when in The Subjection of Women we are told what a ““pertinacious adversary.
pushed to extremities, may say,” only to discover a few lines later that this “will be
said by no one now who is worth replying to” (292, cf. 310-11). But perhaps his
most common rhetorical strategy is the reductio ad absurdum—and this
observation underlines the earlier point about Mill's reliance on a certain
community of values between himself and his readers, without which the
reductions would seem either not absurd or else simply irrelevant. Similarly, the
use of analogy requires that the characterization of one term of the analogy be

®Quoted 1n John Holloway, The Victorian Sage Studies in Argument (London. Macmullan, 1953).
13-14, from Coleridge’s Ads to Reflection (London- Taylor and Hessey, 1825). 198 (Aph. 104 1n other
eds.).
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beyond dispute: if it is not, the alleged extension will have no persuasive force.
Arguments about equality are particularly likely to involve appeals to analogy:
indeed. the whole of The Subjection of Women could be regarded as one long
elaboration of the basic analogy between the historical position of slaves and the
present position of women. And finally. the gap between profession and practice.
to which Mill was constantly calling attention, invites the use of irony, though it
must be said that his efforts at irony often sailed close to mere sarcasm and ridicule:
his own highly developed sense of being, and having to be seen to be. "“a man of
principle” did not, perhaps, leave much room for that more generous and tolerant
perception of human limitation which sustains the best forms of 1rony.

As a medium for addressing the reader of the periodicals of general culture.
Mill's prose was certainly not without its drawbacks Carlyle's ungenerous
description of Mill’s conversation as “‘sawdustish™*” could also be applied to some
of his writing. He was aware. Bain tells us, that he lacked that facility of
illustration which would have mitigated the overly abstract texture which
charactenizes almost all his work. and a compendium of Mill's wit would be a slim
volume indeed. His scomn for the mere “literary craftsman’ quoted above was of a
piece with his own avoidance of those arts common among the more winning
essayists and reviewers 1n the nineteenth century. He never quite hits off the 1deal
tone for such writing in the way 1n which. say, Bagehot or Leslie Stephen did: he
never manages to create that sense of intimacy between reader and author. that
warming feeling of shaning a sensible view of a mad world. But 1n some ways the
achievement of this effect would have been foreign to Mill s purpose. for the sense
of complicity it nurtured was to him only a subtler form of that complacency which
he saw as the chief danger of modern society . the fons malorum that. above all
else, required constant criticism: and here we come to the heart of his role as a
public moralist.

Behind the particular issues to which the topical pieces in this volume were
addressed there runs a common theme: the moral health of society 1s the highest
good, calling. as the metaphor suggests. for constant care and sustenance 1f decay
1s not to set in.?' Mill is here acting as moral coach. keeping the national
conscience in trim, shaming 1t out of flabbiness. urging it on to yet more strenuous
efforts. In sorne ways this 1s an ancient role. and he sometimes hits a surpnisingly
traditional note: when, in defending the military action of the Northern states. he
declared that “"war. 1n a good cause. 1s not the greatest evil which a nation can
suffer. . . . [Tlhe decayed and degraded state of moral and patriotic feeling which
thinks nothing worth a war, is worse™ (141), we are reminded more of the language
of Machiavelli and civic virtu than that of Cobden and Bright and the age of pacific
commercialism. But for the most part the conception of morality to which Mill

*Quoted n Ban, John Stuart Mill, 190
2ICf hus reply of 6 Dec . 1871, to a correspondent who had asked hum 1f he thought France was “en
décadence” “A mon sens. la décadence morale est toujours la seule reelle” (LL. CW . XVIII 1864)
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appeals appears unambiguously Victorian, both in its emphasis upon the active
shaping of “character,” that constantly self-renewing disposition to form virtuous
habits of conduct, and 1n its focus on the welfare of others as the object of moral
action, and even, indeed. on the duty of altruism. What Mill is trying to do, beyond
keeping this conception in good repair, is to mobilize its power in areas outside
those over which it was conventionally granted sovereignty. In assessing
England’s foreign policy he makes questions of moral example paramount; in
discussing attitudes towards the American Civil War the moral tone of opinion in
England is his chief concern: in opposing the Contagious Diseases Acts 1t is their
public endorsement of vice he most objects to.

As prompter of the national conscience, Mill derived certain advantages from
his deliberately nurtured position as an outsider among the English governing
classes. Where the aim is to make one s readers morally uncomfortable, too great
an intimacy can be an obstacle; Mill seems to have felt that his avoidance of
Society helped to provide the requisite distance as well as to preserve a kind of
uncorrupted purity of feeling (he. though not he alone. attributed the allegedly
superior moral insight of the labouring classes to the same cause). More obviously.
he claimed a special authority on account of his familiarity (his unique familiarity.
he sometimes seems to imply) with the main currents of Continental. and
especially French, thought. Reproaches to his countrymen for their insular
prejudice and ignorance are a staple ingredient in Mill's writing. whether he 1s
castigating them for their aversion to theories of history or upbraiding them for
their unresponsiveness to the beauties of art. This is a further aspect of the didactic
voice: tutor and pupil are not equals. An interesting complication emerges.
however, where the comparative moral achievements of the Enghsh are
concerned, for he repeatedly asserts that England is the superior of other nations in
its “greater tenderness of conscience” (though characteristically he cannot resist
the censorious warning, T am not sure that we are not losing™ the advantage
{253]). As far as individual conduct was concerned. he could still maintain that its
tendency to harden into a narrow “Hebraizing™ called for correction from larger
views of life that needed, on the whole, to be imported. But where national policy
was at issue. Mill conceded England’s superior reputation. only to treat it as the
source of an enlarged duty: as “incomparably the most conscientious of all nations”
in its “national acts™ (115), England had a special responsibility for maintaining
and improving standards of international morality . In either case there was no rest
for the virtuous. Since the English, according to Mill, were perpetually hable
to complacency, a critic who could keep a more strenuous ideal before their minds
would never want for employment.

It may help us to place that role as Mill's practice defined it if we contrast it with
two others, which were certainly no less available in mid-Victonan England. and
which may, for convenience, simply be labelled those of the Sage and the Man of
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Letters.2? Claims to both these titles could be made on Mill's behalf. vet their
ultimate inappropriateness as descriptions of the author of the pieces in this volume
(and, I think, of most of Mill's mature oeuvre) is revealing of his position in the
intellectual life of his time. The Sage (to construct a highly simplified 1deai-type)
trades in wisdom and new visions of experience as a whole. Typically. he 1s not so
much attempting to argue his readers out of false behefs as to reveal to them—or.
better still. to put them in the way of discovering for themselves—the limitations
of that perception of the world upon which thes purport to base all their behefs.
The ineffable constantly looms, and he frequently employs a highly idiosyncrauc
vocabulary in an effort to disclose those dimensions of expenience which the
conventional categories are said to distort or obscure Colendge. Carlyle. and
Newman might be taken as obvious nineteenth-century examples of this type. their
very heterogeneity ensuring that it will not be understood to imply a set of common
doctrines. Now. for all his Colendgean and Carlviean flirtations in the late 1820s
and early 1830s, I think 1t 1s clear that Mill does not belong in this galere The
Logic is hardly attempting to awaken 1n us a sense of the mystenes of the unverse.
and none of the essavs in the volumes of Dissertanions and Discussions leaves us
feeling that we now possess our experience 1n a quite new way Nothing i Mill's
philosophy strains at the limits of the plaimnly expressible. and 1t this restniction
gives his prose a rather pedestrian quality by comparison with that of the Sages. we
should remember that 1t is part of the defimtion of the pedestrian that he has his feet
on the ground. After all. when Mill clashes directly with Carlyle over “the Negro
Question™ (85-95). 1t 1s not obvious that the latter’s esotenic vision yields the more
appealing view. stll less that 1t provides the more persuasive basis for action
As one who wrote s0 extensively tor the great Victorian reviews and on such a
diverse range of subjects, Mill might seem to have a better claim to be included 1n
the more capactous categors of Man of Letters. His hiterary essays of the 1830s
could be cited as one qualification for membership. hus later reviews on historical
and classical subjects, more dubiously . as another. and in any inclusive survey of
the type Mill ought arguably to find a place. Buteven then he seems to be at most a
kind of honorary member. too important to be left out. too individual to be
conscnpted. and his reply to the Neophyte Writers” Society again provides the clue
which helps us to pin down his disinctiveness. It 1s not only that Mill aimed to
wnstruct rather than to dehght. though 1t 1s worth recalling the disdain he
entertained for what he dismissively termed “the mere faculty of expression”. he
could never have subscribed to the view expressed in Francis Jeffrey's defence of
the livelv style of the early Edinburgh Review: “To be learned and nght 1s no doubt
the first requisite. but to be ingenious and onginal and discursive 1s perhaps more
2For suggestive uses of these terms, which 1 have drawn upon but not stncthy tollowed. e

Holloway. Victorian Sage. and John Gross. The Rive and Fali of the Man of Letters Aspects ot Enging
Literary Life since 1800 tLondon Weidenfeld and Nicolson, 1969,
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than the second in a publication which can only do good by remaining popular.”
But Mill is not divided from the best practitioners of literary journalism in his day
only by a difference of tactics: there is the far deeper difference that he was not
sufficiently interested in the variousness of literary achievement, not drawn to
those exercises in appreciation, discrimination, and evocation that bulked so large
in the reviews of the day. Where others collected their essays under such titles as
“Hours in a Library,” “‘Literary Studies,” or simply “Miscellanies.” Mill quite
accurately called his “Dissertations and Discussions.” Interestingly. he never
wrote that kind of extended meditation on and appreciation of the work of a single
figure which 1s among the chief essayistic glories of, say. Macaulay or Bagehot or
Stephen, or even, more revealingly. of Morley, more revealingly because Morley
was close to Mill in both doctrine and temperament. It 1s hard to imagine Mull, had
he lived another ten years, contributing to Morley's English Men of Letters seres.
Of the two books which Mill did devote to individual figures, that on Hamilton 1s a
massive display of destructive criticism and dialectical overkill, while even the
briefer and more general assessment of Comte remains firmly tied to an analytical
discussion of the strengths and weaknesses of Comte's theory. The nearest Ml
had earlier come to this genre was 1n his famous essays on Bentham and Coleridge,
yet even these were thinly disguised instalments i Mill's own philosophical
progress, less essays in appreciation than occasions for further synthesis.
Similarly, his pieces on the French historians were intended to be contributions
towards the development of a general historical theory, just as his reviews of
Grote's history were in effect manifestos for democracy. and so on. *I have on
most of the subjects interesting to mankind, opinions to which I attach importance
& which 1 earnestly desire to diffuse.” In pursuing this goal, the mature Mill
husbanded his energies with principled care; perhaps he could not afford to explore
other voices. At all events, as a moralist he never missed a chance to instruct,
reproach. and exhort.

Such a figure is bound to excite strong feelings of one kind or another. In the
pieces collected here, Mill, as a contemporary comment on his writings on the
American Civil War put it, “ceases to be a philosopher and becomes the
partisan.”?* and they are for that reason an excelient corrective to caricatures of
Mill as the irenic spokesman for some factitious “Victorian orthodoxy.” It was
because of such writings, above all, that he was regarded in many respectable
circles as incorrigibly “extreme,” a zealous root-and-branch man: even many of
those who had been enthusiastic admirers of his earlier works in philosophy and
political economy found these later writings too “doctrinaire.”>° Others regarded

2’Quoted 1 William Thomas, The Philosophic Radicals Nine Studies in Theory and Practice.
1817-1841 (Oxford Clarendon Press, 1979), 160

24]' S Mill on the Amencan Contest,” The Economist, XX (8 Feb . 1862), 144

ZFor examples of this response see Chnstopher Harvie. The Lights of Liberalism Universin
Liberals and the Challenge of Democracy. 1860-86 (London Lane, 1976), 152-3, ¢f John Vincent.
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them as among his best works.?® It may be appropriate, therefore, to conclude this
general discussion with two contemporary judgments which are both, it will be
seen, essentially responses to those features of Mill the moralist we have been
dealing with. A reviewer of The Subjection of Women. irked by Mill's
“assumption of especial enlightenment—of a philosophic vantage-ground from
which he is justified in despising the wisdom of mankind from the beginning of
things,” saw in this the source of his considerable unpopularity: “His intense
arrogance, his incapacity to do justice to the feelings or motives of all from whom
he differs, his intolerance of all but his own disciples. and lastly. in natural
consequence of these qualities, his want of playfulness in himself and repugnance
to it in others, all combine to create something like antipathy.”* On the other
hand, John Morley, commending Mill’s “moral thoroughness.” concluded. “The
too common tendency 1n us all to moral slovenliness, and a lazy contentment with
a little flaccid protest against evil, finds a constant rebuke 1n his career . . The
value of this wise and virtuous mixture of boldness with tolerance. of courageous
speech with courageous reserve. has been enormous. ™"

EQUALITY

MILL’S WRITINGS ON EQUALITY included 1n this volume fall into two main groups.
which it will be convenient to discuss separatelv. they are those that deal with
what might be loosely termed “the negro question.” including. in addition to the
piece of that name. his essays on the American Civil War and the papers of the
Jamaica Commuittee: and those that deal with women. including. as well as the
obvious items. his evidence on the Contagious Diseases Acts. (The two
complementary pieces on foreign affairs—"A Few Words on Non-Intervention™
and “Treaty Obligations"—will be discussed with the first group since they
directly bear on the related question of the moral considerations that ought to
govern England’s international conduct.) But. as the earlier remarks about analogy
suggest. the arguments deployed in the two groups were very closely connected 1n
Mill’s mind, and so it may be helpful to make a preliminary point about the chief
feature they have in common.

Alexander Bain. increasingly sceptical of Mill's later political enthusiasms.

The Formation of the Brinsh Liberal Parny. 1857-1868 (London Constable, 19661, 190 Itis a view
which pervades Bain's account see, for example, John Stuart Mill, 91

25For John Morley. for example. they represented “the notabie result of this ripest. lofuest. and most
nspinng part of his life.” and he regarded The Subjection of Women., 1n particular. as “probably the best
llustration of all the best and nichest qualities of its author’s mind™ (“Mr Mul's Autobiography.”
Fortrughtiy Review . n.s XV [Jan , 1874]. 15, 12

*Anne Mozley. “Mr Mill On the Subjection of Women.” Blackwood s Magazine. C\'1 (Sept .
1869), 320-1

%Morley. “Death of Mr Mill,” 673. 672
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considered the “doctrine of the natural equality of men™ to be his master’s greatest
error as a “'scientific thinker."*” Mill certainly presented the issue as essentially a
matter of scientific method, making his opponents’ behef in natural inequalities
seem a corollary of their defective grasp of the nature of induction. He constantly
maintained that no reliable inference about what men and, more particularly,
women would be like under a quite different set of circumstances could be made on
the basis of our knowledge of their behaviour under the circumstances of
svstematic inequality which, he alleged in a rather brisk characterization of human
history. had shaped that behaviour up to the present. His belief in the indefinite
malieability of human nature provided one crucial ingredient of this claim. though
here as elsewhere he was hampered (as he at imes acknowledged) by his failure
with his pet project of an “Ethology.” the scientific demonstration of the ways n
which character 1s formed by circumstances.*’ But in a way his view reflects the
larger problem of negative evidence, a recurring motif in radical arguments against
the existing order of things. That is to say, to the premise that individuals should be
treated equally unless good cause can be shown to do otherwise. Mill wants to
attach the rider that history could not in principle furmish the evidence needed to
show such cause in the case of traditionally subordinate groups such as “the lower
races,” the lower classes. or women. Actually, of course. Mill does wish to appeal
to history in one way. namely (as suggested in general terms above), to presentit as
exhibiting a broad movement towards equality. but he 15 not, strictly speaking.
attempting to have it both ways: the historical and epistemological claims are
logically independent of each other. After all. it would be possible to uphold a
belief in equality as 1n some sense “natural” whilst acknowledging that the march
of history seemed to be in the direction of ever greater inequality, though unless
buttressed by some ingenious supporting arguments this position might make the
initial claum less plausible as well as. and perhaps more consequentially. less
inspiriting. In practice. needless to say, Mill combined the two claims to good
polemical effect: “the course of history, and the tendencies of progressive human
society, afford not only no presumption in favour of this system of inequality of
rights, but a strong one against it: and . . so far as the whole course ot human
improvement up to this time, the whole stream of modern tendencies. warrants any
inference on the subject, it is, that this relic of the past s discordant with the future.
and must necessarily disappear” (272). He did not, in fact. always press the
second. quasi-historicist. claim quite so hard: but he squeezed the first, negative.

FBan, John Stuart Mull, 146

3For his conception of Ethology . see A Svstem of Logic Ratiocinanve and Inducnive, CW. VII-V1i
(Toronto. University of Toronto Press. 1973), VIII, 861-74 (Bk V1. Chap vi Forhs “failure™ with it
see Bain, John Stuart Mill, 78-9 His correspondence reveals that he continued to entertain hopes of
returning to the project e g , letter to Alexander Bamn of 14 Nov | 1859, where he referred to it as “a
subject I have long wished to take up, at least in the form of Essays. but have never yet telt myself
sufficiently prepared™ (LL. CW. XV 645) Foran example of his acknowledgment that “there 15 hardiy
any subject which, 1n proportion to 1ts importance, has been so little studied.” see 277 below
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point very hard indeed. and it is this, above all, that imparts such a strongly
destructive flavour to some of these pieces.

“The Negro Question™ (1850), the earliest of the first group. was published in
the form of a letter to the editor of Fraser's replying to Carlvle’s “Occasional
Discourse on the Negro Question™ published in the preceding number.*! Mili's
friendship with Carlyle had cooled—indeed. all but lapsed—since the days of
Mill's heady. discipular enthusiasm in the early 1830s.*" and Carlyles ever more
vehement denunciations of the sentimental cant of humanitanan reformers placed
a very large obstacle 1n the way of any genuine intellectual rapprochement. This
and other uncongenial themes. including the Divine sanction to the rule of the
strongest, and the heroic. Promethean conception of work. were all rehearsed in
this latest intemperate satire on the misguided world of Exeter Hall and “The
Universal Abolition of Pain Association.” so that Mill's replv imvolved a
repudiation of the whole Carlylean vision The exchange also prefigured the far
more significant confrontations over the Governor Evre controversy sixteen years
later. when Mill and Carlyle were to emerge as leaders of the rival public
committees, and when the hines of division were vers much those canvassed in the
earlier exchange.

The bare structure of Mill's argument follows the basic pattern referred to
above: what Carlyle takes as the distinctive and self-evidentlv inferior “nature™ of
the negro is 1n fact the result of the histonical circumstances of subjection under
which that character has been formed. and 1t 1s the distinctive mark of the modern
age to be bent on mitigating or abolishing such subjection. Both science and
history. therefore. tell against the view that the negro—"Quushee.” to use
Carlyle's mischievously provocative term—must perpetually work under the lash
of a white master But though Mill's reply 1s. as ever. analvtically sharp. it may
seem to leave untouched the deeper sources of Carlyle’s rhetorical power For
example. in replying that the abolhition of slavery “triumphed because 1t was the
cause of justice.” not because the age itself was enslaved to a “rose-pink
sentimentalism™ (88). Mill does not really engage with that transvaluation of all
values that lay at the root of Carlyle’s particular gibes (the appropriateness of the
Nietzschean phrase 15 itself an indication of the systematically subversive nature of
Carlyle s assault on the mora! truisms of his day ). Mull's eniticisms are decisive 1n
their own terms. but they bounce like small-arms fire off Carlyle’s armour-plated
vision of the enthusiasm for human justice as itself part of that weak-kneed.
self-deluded evasion of the facts of a power-governed universe Carlyle. hardly
surpnsingly. thought Mill's reply “most shrill, thin. poor. and msignificant,™"

*'For more detailed comments on the publishing history of each ot the items reprinted here. see the
Textual Introduction below

*See especially Mill's letters to Carlyle for the vears 1832-35,wn The Earlier Letiers of John Stuar:
Mill {EL], ed Francis E Mineka. CW. XII-XIIT (Toronto Unnversity of Toronto Press, 1963

*See Carlyle's journal for 7 Feb . 1850. quoted in Emeny Neft, Carivic and Mili AnIntroduction to
Victorian Thought, 2nd ed (New York Columbia Umiversity Press. 19261, 43
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One significant feature of Mill's attack was his prescient concentration on the
prospects for slavery in the United States, and on the support given to “the owners
of human flesh™ by Carlyle’s flinging “this missile. loaded with the weight of his
reputation, into the abolitionist camp”™ (95). Mill always followed American
developments very closely, convinced that they would eventually prove decisive
for several of the causes he cared most about:* the fate of popular government, in
particular, seemed to Mill and many others in England to be bound up with the
successes and failures of “the great democratic experiment” of the United States.*
Although Mill shared many of Tocqueville's misgivings about the pressures
making for mediocrity and conformity in American society, he did not let these
misgivings override his principled optimism about the future of democracy. and he
was always alert to the ways in which anti-democratic opinion in England. with
The Times in the van, tried to exploit the acknowledged weaknesses of American
political life and constitutional arrangements to discredit all popular causes at
home. The Civil War, therefore, touched several nerves i Mill's moral
physiology; not only did it involve the most blatant case of institutionalized
inequality in the civilized world and the whole question of popular government’s
ability to combine freedom with stability, but. always powerfully active in
determining Mill's interest in public issues. it provided a thermometer with which
to take the moral temperature of English society as a whole.

The question of British attitudes towards the Amernican Civil War 1s a
notoriously complex and disputed one.*® but it is uncontentious to say that in the
early stages of the war a very large majority among the articulate was hostile to the
North, and that within that majority there was an influential body actively
sympathetic to the Confederate cause. It was not simply that the upper classes
largely sided with what was perceived as the aristocratic or gentlemanly character
of plantation society, nor even that for many in all classes commercial self-interest
seemed to dictate a prudent regard for the prosperity and independence of the
cotton-exporting states. It was also that the Confederate cause was widely
represented as the cause of freedom, that in defending their “right to secede™ 1n the
face of the superior force of an essentially alien power, the Southern states were

*]t 15 even possible that 1n this respect Amenca was coming to replace France in Mill's thinking,
especially once France was saddled with the despotism of Napoleon 11, which he so abhorred In 1849
he could still write. “The whole problem of modern soctety however will be worked out. as  have long
thought it would, 1n France & nowhere else™ (letter to Henry Samuel Chapman. LL. CW, XIV_ 322§
May. 1849)); but for later remarks which seem to assign at least equal importance to the United States
see thid , 1307 and 1880; see also Autobiographv. CW . I, 266-8

*There 1s a useful survey in D P Crook. American Democracy in Enghsh Polincs, 1815-1850
(Oxford" Clarendon Press. 1965)

*The standard account was for long Ephraim Douglass Adams, Grear Britain and the American
Cil War, 2 vols (London Longmans. 1925): a strongly revisionist attack on the view that the cotton
workers of Lancashire had. against their economic interest, supported the North 1s provided in the
controversial study by Mary Ellison. Support for Secession Lancashire and the American Civil War
(Chicago University of Chicago Press. 1972): there 15 a judicrous synthesis in D P Crook, The North,
the South and the Powers, 1861-1865 (New York Wiley. 1974)
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acting analogously to those peoples “rightly struggling to be free’” who had aroused
such enthusiasm in Britain in the preceding decade: Jefferson Davis was elevated
to stand alongside Kossuth and Garibaldi. The issue was thus not one on which
opinion divided (in so far as it very unequally did divide) along party lines:
Gladstone and Russell were among those who considered the Federal attempt to
*“coerce the South” to be unwarranted, while Radicals were told by some of their
spokesmen that “the first doctrine of Radicalism . . . was the right of a people to
self-government.”

Mill, to whom the real issue at stake in the war had from the outset been the
continued existence of slavery, considered that much of this sympathy for the
South rested on ignorance or, even more culpably. moral insensibility, and “The
Contest in America™ (1862) was his attempt to educate English opinion on both
counts. He expected it, Bain recorded. “to give great offence. and to be the most
hazardous thing for his influence that he had yet done.”** He made this judgment
not simply because he found himself on the side of the minority. and a pretty small
one at that; this he had taken to be the more or less constant character of his
intellectual life from his earhiest Benthamite propaganda onwards. Bain's phrase
suggests, rather, that Mill was now the self-conscious possessor of a “reputation™
which he was about to deplov in an outspoken condemnation of the moral
myopia of the reputation-making classes. For. “the tone of the press & of English
opinion,” as he confided to Thornton. “has caused me more disgust than anvthing
has done for along ime™":*” he regarded the “moral attitude ™ displaved by “some of
our leading journals™ (The Times and the Saturday Review particularly galled him)
as betraying an unavowed partiality for slavery In some cases. he sneered. this
arose from “the influence. more or less direct. of West Indian opinions and
interests,” but in others—and here he warms to a favourite theme—it arose

from inbred Toryism. which. even when compelled by reason to hold opimons favourable
to liberty. 1s always adverse to it in feeling. which likes the spectacle of irresponsible power
exercised by one person over others: which has no moral repugnance to the thought of
human beings born to the penal servitude for life. to which for the term of a few vears we
sentence our most hardened cnmunals, but keeps its indignation to be expended on “rabid
and fanatical aboliionists ™ across the Atlantic. and on those writers 1n England who attach a
sufficiently serious meaming to their Chnistian professions. to consider a fight against
slavery as a fight for God (129

Slavery is thus treated by Mill as the extreme tform of undemocracy. a kind of
Toryism of race to match the “Toryism of sex™ that he saw 1n women’s exclusion
from the franchise.*® The “warmth of his feelings™ on the 1ssue was remarked by

*"Quoted in Ellison. Support for Secession, 9

*Bain, John Stuart Mull, 119

*Letter to Wilham Thomas Thornton of 2% Jan . 1862. where he also places his characterisuc
two-way bet that his article “1f noticed at all 1s hikely to be much attacked™ (LL. CW. XV 774

“He used this phrase 1n a reference to the exclusion of women from the suffrage in the otherwise

unusually democratic Australian colonies (ietter to Henry Samuel Chapman, LL. CW . X\ U857 [§ July.
1858))



XX1V INTRODUCTION

friends and opponents alike: he was. Grote recorded, “'violent against the South . . . :
embracing heartily the extreme Abolitionust views, and thinking about little else
1n regard to the general question.™' It was the outspoken public expression of this
passion which. more than anything else. gave Mill that 1dentity as a “partisan”
controversialist which was such a marked feature of his reputation in the last
decade of his life.

Muill was adamant that even if secession were the main issue at stake, this would
still not automatically entitle the South to the support of those who thought of
themselves as ranged on the side of freedom. Brandishing his own radical
credentials. he announced, *'I have sympathized more or less ardently with most of
the rebellions. successful and unsuccessful, which have taken place in my time,”
but emphasized that 1t was not simply their being rebellions that had determined
their moral status: “those who rebel for the power of oppressing others™ were not to
be seen as exercising “'as sacred a right as those who do the same thing to resist
oppression practised upon themselves™ (137). The nature and aims of Southern
society were the decisive test, and 1n educating English opinion on this matter Mill
found his chief ally in the Insh economist John Elliot Cairnes. The younger man
had already won his senior’s approval with his very Milhan statement of the
method of classical political economy.* and when in the summer of 1861 he sent
Mill the manuscript of a course of lectures that he had just delivered on the nature
of American slavery, Mill immediately recognized their polemical value and
urged their publication.** The resulting book. accurately entitled The Slave
Power: Its Character. Career, and Probable Designs: Being an Attempt to
Explain the Real Issues Involved in the American Contest.™ fully satisfied Mill's
expectations, and led to the growth between the two men of what Mill, in a
revealing phrase. referred to as “'the agreeable feeling of a brotherhood in arms.™**

The chief contentions of Cairnes’ book were that the nature of Southern society
was determined by its basis in the economy of slavery. that such a system of
production needed, under American conditions, continually to expand the territory
cultivated by slave labour, and that this inherent dynamic accounted for the
expansionist activities of the Southemn states which, when the action of the Federal
government threatened to curb them. naturally led to war. Secession was not.

“'Harmet Grote. The Personal Life of George Grote (London Murray, 1872), 264 Recommending
Mili’s article to Gladstone. the Duke ot Argyle partcularly emphasized how “the cold-blooded
philosopher comes out with much warmth™ (quoted in Adelaide Weinberg, John Elliot Cairnes and the
American Cnvil War A Study in Anglo-American Relations {London Kingswood Press. 1969], 22)
See also The Economust’s suggestion that on this 1ssue Mill was carmed away by the very warmth of his
own feelings™ (“Mill on the American Contest.” 171)

**The Character and Logical Method of Poluical Economy (London Longman, er al . 1857) For
Mill's favourable view . see letter to Cairnes, LL, CW, XV. 554 (22 Apr , 1858)

“3Letter to Cairnes, thid , 738 (18 Aug., 1861), cf 750

“4London. Parker, 1862, 2nd ed.. London. Macmilian. 1863 For details, see Wenberg, Cairnes
and the American Civil War, esp Chap 1

“SLetter to Cairnes, LL. CW, XV, 785 (24 June, 1862)
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therefore, a demand of an oppressed people to be left alone: it was the inevitable
outcome of an insatiably aggressive policy, which could only be halted by the
destruction of slavery itself.

Mill was obviously night about the topical resonance of the work, which
received considerable critical attention and was republished in a second, enlarged
edittion in 1863. But it is worth noting that Caimnes himself recorded that his
purpose had initially been of “a purely speculative kind—my object being to show
that the course of history is largely determined by the action of economic
causes.™® Now, in one sense, Cairnes’ procedure was naturally likely to be to
Mill's methodological taste: the argument of the book relies. to a quite surprising
degree. on deduction from its small set of basic premuses.*” Cairnes remarks at one
pomnt how the “political economist. by reasoning on the economic character of
slavery and its peculiar connection with the soil. [may] deduce its leading social
and political attributes. and almost construct. by way of a prior1 argument. the
entire system of the society of which it forms the foundation,” and later he savs that
he has been examining “'the direction in which. under ordinary circumstances. and
n the absence of intervention from without. the development of such a system
proceeds™:*® or, in other words, that he was emploving the kind of hypothetical
reasoning, setting aside “disturbing causes.” which Mill had long ago insisted was
the proper procedure for political economy. and which Caimnes had elaborated.
with Mill's enthusiastic endorsement, 1n his first book. That Mill should here
welcome the use of this method 1n treating a type of subject that, in his canonical
statement of the method of the moral sciences in Book V1 of his Logic. he had
assigned to the province of sociology mayv simply be one among many ndications
of the extent to which in practice he ignored the grand design for a science of
society that he had laid out 1n 1843 and fell back upon more traditional enterprises
like political economy.*® But 1t 15 perhaps more surpnsing that he should let
Cairnes’ histonical matenialism pass without comment. since Mill was in general
so concerned to insist that moral and intellectual rather than economic causes are
the motor of history. He presumably felt that this was no time to be parading
differences over the finer points of method: brothers-in-arms have more important
things to do than cniticizing the cut of each other’s armour

The review of Caines. the first half of which 1s a faithful paraphrase of the
original in both tone and content, provided Mill with another opportunity to read a
lesson on the debased state of “public morality™ in England. “this sad aberration of

%Slave Power, vii

“"For Mill's classic statement, see his “On the Definition of Poiitical Economy . and on the Method ot
Investigation Proper to It.” 1n Essavs on Economucs and Socien, CW . IV -\ (Toronto L miversity of
Toronto Press. 1965). IV, 309-39, as well as his treatment 1n Book V1 of the Logic

#Slave Power. 69, 171

“*This 15 argued more fully 1n Stetan Collini. Donald Winch. and John Burrow, Thar Noble Science
of Polincs. A Studv in Nineteenth-Centur Intellectual History «Cambndge Cambndge University
Press, 1983), 127-59
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English feeling at this momentous crisis.” which he contrasted unfavourably with
the right-mindedness of liberal feeling 1n France.’® As he recognized, opinion in
England was at first very much affected by estimates of the likely outcome of the
military struggle—in 1861 and early 1862 many people were not convinced that
the North would win—and throughout the war there was hostility to the North on
the grounds that even if it did win it could not permanently govern the South in a
state of subjection. Indeed, the one point on which Mill and Caimes intially
differed was that the latter thought that the best outcome would be an independent
South confined, fatally for its slave economy, to the existing slave states. whereas
the former looked for nothing short of complete surrender and re-incorporation in
the Union on the North’s terms, a view with which Cairnes seems to have come to
agree by 1865.°7 It 1s indicative of Mill's passion on the subject that he
immediately fastened on a potentially valuable aspect of Lincoln’s assassination:
“I do not believe the cause will suffer.” he wrote to one correspondent. “'It may
even gain, by the indignation excited.”*> Keeping the indignation-level well
topped-up in such cases Mill seems to have regarded as one of the routine tasks of
the public moralist, and he hoped that one consequence of the feelings aroused by
the assassination would be to “prevent a great deal of weak indulgence to the
slaveholding class, whose power it 1s necessary should be completely and
permanently broken at all costs.”?

This disposition to fight a I’ outrance manifested itself even more strikingly 1n
Mill’s contribution to the Governor Eyre controversy. which flared up later in
1865. This was one of those great moral earthquakes of Victorian public life whose
fault lines are so revealing of the subterranean affinities and antipathies of the
educated classes which the historian’s normal aerial survey of the surface cannot
detect. Faced with a native insurrection of uncertain proportions in October, 1865.
the English Governor of Jamaica had declared martial law, under which
justification he apparently condoned several brutal acts of suppression carried out
by his subordinates, some of them after the danger was. arguably, past. and
including the summary execution of the leader of the native opposition party in the
local assembly.** Considerable uncertainty at first surrounded many of the facts of
the case, but opinion in England immediately divided: on the one side were those
who thought that, though the reported brutality was no doubt regrettable. Eyre’s
unorthodox and vigorous action in a situation of great danger had saved the
population, especially the white population, from far worse evils (the Indian
Mutiny, after all, was still fresh 1n the memory): on the other side were those.

“OLetter to Cairnes, LL, CW, XV, 750 (25 Nov . 1861), ¢t Cairnes. Slave Power, 16

>1See below (162-4) for the point of difference, and Weinberg, Catrnes and the American Civil War,
42, 42n, for Cairnes’ later agreement

2L etter to John Plummer, LL, CW, XVI, 1042 (1 May, 1865)

5L etter to William E Hickson, 1bid . 1044 (3 May, 1865}

4For an account of this episode which pays considerable attention to Mill's role. see Bernard
Semmel. The Governor Exre Controversy (London MacGibbon and Kee, 1962)
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inciuding Mill, who regarded Eyre’s actions as both morally unpardonable and
flagrantly illegal, and who thought it their duty to see that he was brought to
justice, and the moral stain on the character of English rule thereby removed. The
intensity of Mill’s commitment to this view is strikingly illustrated by his comment
in December, 1865, on the next session’s business in Parliament: “There is no part
of it all, not even the Reform Bill, more important than the duty of dealing justly
with the abominations committed in Jamaica.”> He immediately joined the
Jamaica Committee. which was founded in the same month to ensure that Eyre and
his subordinates were brought to justice. and when its first Chairman. Charles
Buxton, thinking it sufficient simply to secure Eyre’s dismissal and disgrace
without also having him prosecuted for murder, resigned in June. 1866, Mill. then
in Parliament and sternly resisting further calls on his time even for causes to which
he was sympathetic, took over the chairmanship and retained it until the
Committee was wound up in May. 1869 .

The thrce aims of the Commuttee were summarized 1n the progress report which
Mill, together with the Treasurer and the Secretary, issued to members in July.
1868 (and which 1s reproduced as part of Appendix E below): “to obtain a judicial
inquiry into the conduct of Mr. Eyre and his subordinates: to settle the law 1n the
interest of justice, liberty and humanity: and to arouse public morality against
oppression generally, and particularly against the oppression of subject and
dependent races” (433). On the first point they had to acknowledge defeat:
despite repeated efforts. which had earned for Mill. in particular. a reputation as
the vindictive persecutor of the unfortunate Eyre. no court had proved willing to
put him on trial. The second aim had met with some success as far as the status of
martial law within the Enghish legal system was concerned. though whether the
inconclusive outcome of the whole affair vindicated the principle of “government
by law.” which Mill had always nsisted was at stake in the matter. 15 open to
question * Quite what counted as success on the third point was obviously harder
to say. "A great amount of sound public opinion has been called forth™ (434)., the
statement reported, and for Mill this effect was something of an end in 1self,
though it is not obvious that the campaign exercised that morally educative
influence which he always looked for in such cases. T.H. Huxley . predictably a
member of the Jamaica Commuittee. may have been nearer the mark when he wrote
to Charles Kingsley that “'men take sides on this question. not so much by looking

53 etter to Witham Fraser Rae, LL. CW., XV1. 1126 (14 Dec . 1865)

*He considered his contnbution to the debate on this 1ssue 1n July . 1866, as the best of his speeches
in Parliament (Awtobiograpin . CW. 1. 281-2) For an indication of the importance Mill attached to
making a stand on this 1ssue whether or not the prosecution proceedings were successtul. see letter to
Lindsey Middleton Aspland. LL. CW. XV1, 1365 (23 Feb | 1868)

*"In hus speech 1n Parhament Mill had insisted that 1f Eyre were not brought to justice “we are giving
up altogether the principle of government by law . and resigning ourselves to arbitrary power™. and he
defended his speech as “not on this occasion standing up for negroes. or for hiberty. deepiy as both are

nterested 1n the subject—but for the first necessity of human society, law™ (speech of 31 July. 1860,
PD, 3rdser . Vol 184, col 1800, and letter to David Urquhart, LL. CW. XVI. 1205 [4 Oct . 1866}
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at the mere facts of the case, but rather as their deepest political convictions lead
them.”® Certainly, attitudes towards the working class and democracy at home
played a large part in the controversy: Eyre's supporters were not slow to suggest,
for example, that the Hyde Park riots of 1866 called for a similarly vigorous use of
force by the authorities. Conversely, as far as Mill was concerned. right feeling on
the matter transcended more pragmatic party loyalties: when in 1871 the Liberal
government decided to honour a previous Tory promuse to pay Eyre's legal
expenses, Mill. deeply disgusted. announced: “After this. I shall henceforth wish
for a Tory Government.™® Such issues of public righteousness provide surer
touchstones by which to understand Mill's later career than do any of the
conventional political labels: it will always be difficult to say with certainty which
of those liberal and reforming measures enacted n the decades after his death he
would have approved of. but there can surely be no doubt that had he lived he
would have been among the leaders of the agitation against the Bulgarian atrocities
in 1876.°

The question of the proper conduct of nations towards each other, particularly
the appropriate English role 1n international affairs, was one which exercised Mill
throughout the latter part of his life. Although observations on it can be found in
several of his other writings, most notably in Considerations on Representative
Government. only two essavs, both reprinted here, were devoted exclusively to it.
The first, “A Few Words on Non-Intervention™ (1859). was occasioned by
Palmerston’s reported attempt to defeat an international project to build a Suez
canal. on the grounds of the harm 1t might do to England’s commercial and
strategic position in the East. Mill's particular concern here was with England’s
moral reputation, and with the harm done to that reputation by statements which
seemed to confine English policy to the pursuit of purely selfish aims.®' But. as he
says in the Aurobiography: . . . 1 took the opportunity of expressing 1deas which
had long been in my mind (some of them generated by my Indian expenence and
others by the international questions which then greatly occupied the European
public) respecting the true principles of international morality and the [egitimate
modifications made in it by difference of times and circumstances. . . ."** His
premise was that nations, like individuals. "have duties . . . towards the weal of the
human race.” and that the whole issue must accordingly be considered “as a really
moral question” (116, 118), a phrase that always signals a change of key in Mill's
compositions. Viewing the question from this higher ground, he showed himself
to have little sympathy with a policy of strict and complete “non-intervention.™ a

%8Quoted in Semmel. Governor Evre. 122

*Letter to Carrnes, LL, CW. XVII. 1828-9 (21 Aug , 1871)

SOCf , 1n what s still the best study of one of the 1ssues, R T Shannon. Gladstone and the Bulgarian
Agitation. 1876 (London. Nelson. 1963), 208

S!See letter to Bamn. LL. CW., XV, 646 (14 Nov ., 1859). for the view that the “affair 1« damaging the
character of England on the Continent more than most people are aware of ™ (a remark in which his
sense of his special intimacy with Continental opinion 1» again evident)

2Autobiography . CW, 1. 263-4.
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policy much canvassed in England in the 1850s and often popularly, if not
altogether justifiably, associated with the names of Cobden and Bright. Miil
disavowed slavish adherence to this (or any other) maxim in foreign affairs, just as
he did to that of laissez-faire in domestic policy: the decisive test was rather
whether intervention might promote the good of enabling a people with legitimate
aspirations to independence to render themselves fit to exercise genuine
self-government, a view with special resonance in the period of liberal nationalist
uprisings in Europe. The stage of civilization reached by the society in question
was a crucial consideration here; as he demonstrated 1n his better-known works on
liberty and representative government. Mill thought a civilized power might have
a duty not to leave a backward people stagnating in a freedom they could make no
profitable use of Where. on the other hand, a foreign despotism had been enhisted
to suppress a genuine popular movement 1n another country. a liberal power had a
duty to intervene. and 1t is an illustration of the seriousness with which Mill
regarded this dutyv that he even maintained that England should have acted to
prevent the Austrian suppression. with Russian aid. of the Hungarian uprising of
1849 (124). One of the things that drew Mill to Gladstone 1n the 1860s. however
much they differed on specific policies. was the latter’s professed commitment to
determining England’s international role by such moral principles.®*

That this 1dealism was at the same ume tempered by a kind of realism 15
suggested by the second piece repnnted here. the brief article on “Treaty
Obligations™ (1870). which was written 1n response to a different kind of crisis. On
31 October. 1870. Russia declared its intention of repudiating the clause n the
Treaty of Paris—the peace forced on Russia by the victorious Anglo-French
alhance at the conclusion of the Crimean War in 1856—whereby the Black Sea
was to remain neutral waters. This declaration produced an 1ill-considered cry in
England for war against Russia to force her to honour the agreement. during which
agitation the principle of the indefimite inviolability of treaty oblhigations was
frequently invoked. Mill regarded the whole agitation as resting on this mistaken
notion that treaties forced upon defeated powers ought to be regarded as binding in
perpetuity: “Were they terminable. as they ought to be. those who object to them
would have a rational hope of escape in some more moral way than an appeal to the
same brute force which imposed them “* But as ever. he was also addressing
himself to the state of mind—or. more accurately, the state of character—of which
such misguided public responses were symptomatic. In both cases. 1t was “that
laxity of principle which has almost always prevailed in public matters”™ which he
denounced with especial warmth. moved vet again by the conviction that the
unrebuked expression of such views was “injurious to public morahity " (343 345)

In turning to Mill’s wntings on women. one approaches an area where the

*3For Mill's enthusiasm for Gladstone at this point. see Vincent, Formanon ot the Liberal Para.
160-1.

*Letter to Morlev, LL, CW, XVII. 1778 (18 Nov . 18703 See also Mill's letters to The Tmes. 19
Nov . 1870. 5, and 24 Nov . 1870, 3



XXX INTRODUCTION

interplay between his private convictions and his public statements as well as
between his biography and his reputation is particularly complex and controver-
sial. It 1s deeply ironical that the interpretation of so much of the work of a man
who reckoned the sexual urge to be a grossly overrated and ultimately insignificant
part of human life should have come to be so completely entangled with. even
determined by, competing assessments of the influence exercised over him by the
woman he loved. Needless to say, this irony applies with especial force to his
writings on women, so much so that we could reverse his dictum that ““one can, to
an almost laughable degree. infer what a man's wife is like. from his opinions
about women in general” (278). Even at the time, critics, especially once primed
by the revelations of the Autobiography, were not slow to turn this remark against
Mill, while even his admirers deplored the turn which Harriet was taken to have
given to his thought on this and other questions. Any complete account of Mill's
thinking on the subject of women would have to come to terms with the role of this
very clever, imaginative, passionate, intense, imperious, paranoid. unpleasant
woman. Here. fortunately, it is appropriate to offer only a few prolegomena to The
Subjection of Women, the last book published by Mill in his hifetime and the most
substantial of the works included in the present volume.

It is at least clear, where so much is unclear, that Mill’s belief in the equality of
the sexes was well established before he met Harriet. When at the opening of The
Subjection of Women he refers to it as ““an opinion [ have held from the very earliest
period when I had formed any opinions at all on social and political matters™ (261),
he seems, as far as the evidence allows us to judge, to be stating a literal truth. It
occasioned, for example, his one point of dissent from his father's Essay on
Government at the time when he was in all other ways the most faithful and zealous
expounder of the latter’s views, and even as a matter of tactics in the unpromising
political climate of England in the 1820s he considered his father’s acceptance of
women's temporary exclusion from the suffrage to be “as great an error as any of
those against which the Essay was directed. "** Indeed. this ardent and uncompro-
mising advocacy may have been one of the things that first attracted Harriet's
favourable attention. Their oddly formal exchange of statements, some two years
after they met in 1830, about the position of women in relation to marriage was by
then the rehearsal of shared views, and may be seen in Mill’s case as the bizarre
courting behaviour of an over-intellectualized man. Not that this was not the way
to Harriet’s heart: Mill could bask in the implied praise of her complaint that “1it
seems now that all men. with the exception of a few lofty-minded. are sensualists
more or less,” to which she firmly added, “Women on the contrary are quite exempt
from this trait, however it may appear otherwise in the cases of some"” (375).

SAutobiographv, CW. 1. 107 (it should not be inferred. nor does Mill's account strictly 1mply. that
his father was m principle opposed to the enfranchisement of women) For an early example of his
public criticism of prevailing atutudes towards women, see his “Penodical Literature Edinburgh
Review™ (1824), m CW. I, 311-12.
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Understandably, this exchange between an unhappily married woman and her
yearning admirer revolves around the question of the dissolubility of the marniage
tie. Harriet’s soaring idealism is evident in her greater readiness to do “away with
all laws whatever relating to marriage™ (376). Mill. characteristically, subjects the
arguments to careful analysis before concluding in favour of “leaving this like the
other relations voluntarily contracted by human beings. to depend for its
continuance upon the wishes of the contracting parties” (49). Clearly. though he
may have sighed like a lover, he could still write like the son of James Mill. This
expression of his view 1n a purely private form has a particular interest in that his
avoidance of a clear recommendation about divorce in The Subjection of Women
was to be a major point of criticism.*®

It is worth remarking that even in this unconstrained expression of belief in the
natural equality of the sexes, he still adhered to some rather more traditional
notions about their distinctive roles. “In a healthy state of things,” he maintained,
“the husband would be able by his single exertions to earn all that 1s necessary for
both; and there would be no need that the wife should take part in the mere
providing of what is required to support life: it will be for the happiness of both that
her occupation should rather be to adorn and beautify it” (43). In a phrase which
should remind us. if we need reminding. that Mill 1s not an unproblematic recruit
to the ranks of late-twentieth-century feminism, he blandly laid down that a
woman's task in life is “accomplished rather by being than by doing™ (43). While
he always strenuously disputed. on essentially epistemological grounds. all
assertions about ‘“natural” differences between the sexes, this is an early
indication—there are several later ones—that he was 1n practice willing to endorse
certain conventional assumptions about the most “appropniate” sphere for
women's activity.

Despite the importance he attached to the subject—he later remarked that the
“emancipation of women, & cooperative production. are . the two great changes
that will regenerate society”®—Mill published nothing substantial on it unul
1869. In part this was a matter of waiting for a less hostile phase of public opinion.
(Mill. surely influenced here by Hamet's paranoid attitude to society in general.
was particularly pessimistic about the state of opinion 1n England 1n the 1850s.) As
he explained to the editor of the Westminster in 1850: "My opinions on the whole
subject are so totally opposed to the reigning notions that 1t would probably be
inexpedient to express all of them.*® In 1854 he and Harriet included 1t among the
subjects on which they hoped to leave some record of their thoughts. but it was not

%Note aiso his statement 1n a letter to an umdenufied correspondent in 1835 "My opiion on
Divorce 1s that though any relaxation of the irrevocability of mamage would be an improvement.
nothing ought to be ultimately rested in. short of entire freedom on both sides to dissolve this like any
other partnership” (LL. CW, X1V, 500) Compare this with the view referred to at \xavi below

*"Letter to Parke Godwin, LL. CW. XVIL. 1535 (1 Jan . 1869)

%L etter to William Hickson, ibid . XIV. 48 (19 Mar . 1850)
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until some two years after Harriet's death that Mill wrote The Subjection of
Women, and only nine years later still that he considered the world ready to receive
it. It may also have been the case that Mill's failure to make any progress with the
Ethology deterred him from attempting a systematic exploration of an issue which.
as suggested above, was so closely dependent on that project as he concerved it.
The extent to which his dispute with Comte over the alleged differences between
the sexes turned on what Mill regarded as the questions to be settled by Ethology 1s
very suggestive here.®” In complaining to Harriet in 1849 about the prevalence of
false assumptions about woman's ““nature” (“on which the whole of the present bad
constitution of the relation rests™), he declared: ‘I am convinced however that
there are only two things which tend at all to shake this nonsensical prejudice: a
better psychology & theory of human nature. for the few, & for the many. more &
greater proofs by example of what women can do.™”"

Most of all, he may have considered that his views on sexual equality had been
given adequate public expression for the present—by Harriet. "1 do not think that
anything that could be written would do nearly so much good on that subject the
most important of all, as the finishing your pamphlet. . .""! Quite how much Mill
contributed to the writing of “The Enfranchisement of Women.” published in the
Westminster in 1851. remains unclear. but there seems little doubt that 1t is
substantially Harriet’s work. though Mill seems to have thought 1t prudent to let
the editor assume it was by him (see the Textual Introduction. Ixxv-Ixxvii below)
Mull certainly held a correspondingly inflated view of 1t when asked by later
correspondents to recommend reading on this subject he always put his wife’s
article at the head of the list. and there is no doubt that he whole-heartedlv
subscribed to its contents. though his own expression of essentially the same views
in The Subjection of Women 1s occasionally somewhat more circumspect. A list of
the more obvious similarities between the two works could begin with the analogy
with “the kindred cause of negro emancipation.” and go on to include the
identification of custom as the great enemy. the interpretation of historv as the
prolonged repeal of the law of the strongest. the assertion that free competition will
assign each to his or her appropnate role. and the appeal to the demonstrated
practical ability of famous queens (401-2) After Harriet's death, Mill included the
article in his Dissertanons and Discussions m 1839, with an embarrassing eulogy
of its author (see 393-4). though he emphasized that it was tar from being a
complete statement of the case.

When Mill did decide that the time was ripe to issue a systematic statement of his
views 1t was a ripeness he had played an important role in bringing on by his
activities 1n Parliament. In particular, his presentation in June, 1866, of a petition
for the extension of the suffrage to women. and his proposal during the debates of
May, 1867, to amend the Reform Bill then before the House by omitting reference

See EL, CW. XIII, 604-11. 616-17, 696-8
OLL. CW. XIV, 12-13
“Ubid. . 13
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to the gender of householders entitled to the vote. had aroused a great deal of
attention, not all of it hostile.”* That his amendment received the support of over
seventy M.P.s. including John Bright. Mill found “"most encouraging,” and 1n the
wake of this triumph the National Society for Women's Suffrage was formed.
actively prompted by Mill and Helen Taylor.”* When The Subjection of Women
was published. therefore, Mill was unusually optimistic about the progress the
cause was likely to make in the immediate future.”

This short book. little more than an extended pamphlet as the nineteenth century
knew that genre. offers the whole world of Mill's charactenistic political and moral
arguments in microcosm. themes whose best known loci are 1n the Principles. On
Liberty, or Representative Government are here drawn together and focussed on a
single issue. This 1s true of such questions as the role of an éhite who have the
feelings of the future, the indispensability of liberty to individual happiness. the
educative as well as defensive importance of participation in public affairs. and
much more. At the same time. the work 1s a deliberately provocauve and
splendidly sustained polemic. one of the peaks of Mill's rhetorical achievement as
a pubhic morahist. Considered in this hight. two features of the book call for
comment.

First there 1s the general question of argumentative strategy mentioned above
Mill attempts systematically to undermine the standing of any evidence about the
“natural subordination” of women drawn from past expertence. just as in his
claims about Socialism elsewhere he sometimes rules out of court all objections
based on the selfishness of human nature as mamfested in the past under
non-soctalist arrangements. © In both cases. the move is one of considerable
high-handedness. and not all readers have been disposed to go along with this
dismissal of mankind’s accumulated experience In fact. as we saw. Mill's ban on
evidence drawn from history 1s only partial’ where that evidence may seem to
suggest a positive conclusion about women's capacities. as in the case of notable
female monarchs.™ its doubtful epistemological credentials are treated more
leniently. just as he considered examples ot successful cooperative production to

“*Mill considered his proposal of this amendment as by tar the most tmpuortant, perhaps the only
really umportant public service {he] performed in the capacity ot a Member ot Parhament”
Awobtography . CW 1. 285)

“*Letter to Catrnes. LL. CW . XV1 127226 May. 18671 See Ann P Robson. “The Founding of the
National Society for Women's Suftrage,” Canadian Journal ot Hrstory . VIITiMar (19730 120 and
for women's saffrage organizauons in general. see Constance Rover Women « Suftrave ane Parn
Polincs 1n Brinain, 1866-1914 (London Routledge and Kegan Paul. 1967

"For an example of this opumism, see Mill's letter to Charles Ehot Norton. LL. CW . XVIL 61523
June, 1869} The opumism was. of course. nusplaced in that no women recened the vote 1n natona
elections until 1918 Consider here Bain's judgment “His most sanguine hopes were ot a Ve slow
progress 1n all things. with the sole exception. perhaps, of the equality -of-women gquestion or which
his feehings went farther than on any other”™ (John Stuart Mdi. 130

"E g . n his “"Chapters on Socialism.™ in Essavs on Economics and Socien, CB V736

“®For an indication of the weight Mill attached to these cases. see how eagerly he seizes upon the
“new evidence” ot the practical capacities of Ehzabeth I provided by Froude etter to John Nichol. L
CW L XVIL 1632-4 [ 18 Aug . 1869
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be admissible evidence in the parallel case. But. further. as in his early essay on
marriage, Mill does not in fact exclude all current assumptions about distinctively
feminine qualities or spheres of activity: for example. he holds that “the common
arrangement, by which the man earns the income and the wife superintends the
domestic expenditure, seems to me in general the most suitable division of labour
between the two persons,” and “in an otherwise just state of things. it is not,
therefore, I think, a desirable custom. that the wife should contribute by her labour
to the income of the family™ (297-8). Complaints about his “failure to question
the social institutions of his time™ (and about his “taking the bourgeois family as
his model”)”” will recommend themselves to those who are irmtated by the
“failure” of historical figures to express approved modern views, but they miss the
main point. It is not that Mill should be expected to have transcended the categories
embodied in the common experience of his time—that 1s always a surprising
achievement—it is rather that he takes some of these categories for granted when it
suits his argument, after having had the methodological hubrs to claim that all
such experience was necessarily beside the point.

The other feature of the book calling for comment here is its concern with moral
education. The forensic centrepiece of the work 1s its condemnation of existing
marriage arrangements: as he pungently put it. “There remain no legal slaves
except the mistress of every house™ (323). He was, of course. arguing for far more
than the removal of the legal disabilities of married women, important though he
always considered the law as a means of wider improvement. He was also
proposing a different conception of marriage. in which the couple. meeting as
equals, are held together by the bonds of affection and mutual respect. But his
concern in doing so goes bevond that of improving woman's lot: he constantly
treats marriage as “a school of genuine moral sentiment™ (293). demonstrating
once again his intense preoccupation with the consequences nstitutions have on
the character and moral habits of those whose lives they structure. “Any society
[in the sense of social contact] which is not improving. 1s deteriorating. and the
more so. the closer and more familiar it 1s™ (335). This, Mill argued (1t was another
point that had been made 1n Harnet's article of 1851), was why “voung men of the
greatest promise generally cease to improve as soon as they marry, and. not
improving, inevitably degenerate™ (335). Marriage for a man whose closest daily
contact 1s with someone whom he regards as his inferior. and who herself acts as
his inferior. becomes “a school of wilfuiness. over-bearingness. unbounded
self-indulgence. and a double-dyed and idealized selfishness™ (289) Milil's
argument here can be represented as a localized variant of Hegel's famous parable
of the need to recognize another’s autonomy and worth before that person’s
response could provide any worthwhile confirmation of one’s own identity and

“See. for example, Susan Moller Okin, Women in Western Political Thought (Princeton. Princeton
University Press, 1979), 229, 226
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value. “The relation of superiors to dependents 15 the nursery of these vices of
character™ (288).

Mill's critics found his ideal of marnage a hittle too much like a two-member
Mutual Improvement Society. “To him marriage was a union of two philosophers
in the pursuit of truth.” was how Goldwin Smith unkindly but not altogether
unfairly put it. adding “‘not only does he scarcely think of children. but sex and 1ts
influences seem hardly to be present to his mind.””* Certainly his prim dismissal of
the role of the “animal instinct” might well be seen as something ot a handicap for
anyone wishing to alter the relations between the sexes. Bain, who thought Mill
deficient 1n “sensuality” ("*he made light of the difficulty of controlling the sexual
appetite”), presented this criticism 1n the cautious form of reported speech: "It was
the opinion of many. that while his estimate of pure sentimental affection was
more than enough. his estimate of the sexual passion was too low.” " Mill's own
professed view was that “the force of the natural passions™ has been “exagger-
ated”. "I think it most probable that this particular passion will become with men.
as it already is with a large number of women. completely under the controt of the
reason,” which surprising proposition he sought to buttress with a somewhat
feeble appeal to authority—"1 have known eminent medical men. and lawsers of
logical mind, of the same opinion "*"

Faced with Mill's call for a radical alteration in the nature of marmage as
commonly understood. an alteration which women did not by and large seem to be
demanding for themselves, contemporary critics were inclined to ask Cut bone ™!
But for Mill this was not a matter of sectional interests It was not just that wives
were dented opportumties for self-fulfilment. he saw the existing pattern of
marriage as systematically warping the moral sensibilities of men as well. and thus
inhibiting the moral growth of society as a whole “The moral regeneration ot
mankind will only really commence. when the most fundamental of the social
relations 1s placed under the rule of equal justice. and when human beings learn to
cultivate their strongest sympathy with an equal in rights and in culuvation™ (336)
The emphatic. 1nsistent note here—"only.” “really.” "most fundamental.”
“strongest,” and so on—1s a sign of Mill's anxiety that in these matters those who
listen do not hear, while “moral regeneration™ (the implication of the peculiarly
debased state of the present is the cultural cnitic’s occupational tailing) shows what
high stakes are being played for.

In more immediate terms. the three legal 1ssues with which the whole question

™Goldwimn Smuth, “Female Suffrage.” Macmullan s Mugazine. AXX tJune, 1874 130 sec alse
Bnan Harnson, Separate Spheres The Opposttion to Women's Suftrage in Britarr «London Croom
Helm, 1978). 62

“Bain, John Stuart Mull. 149, 89-90

¥"Letter to Lord Amberley. LL. CW. XVIL. 1693 (2 Feb . IX70)

"'The most persistent critictsm ot the femunist postion was o be tound m the Samurday Revien .,
tor Mall’s hostility to which see x and xant, Harmson, Separare Spheres. 104 and Merle Mowbray
Bevington. The Saturday Review . 1855-1868 (New York Columbia University Press, 1941 114418
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was inseparably connected were property nights, divorce. and the suffrage. The
first issue is fully and vigorously explored in The Subjection of Women > but the
second. which had been central to the early essays, 1s deliberately avoided. As Mill
explained to a correspondent in the following year:

The purpose of that book was to maintain the claim of women. whether in marnage or out of
it. to perfect equality in all nights with the male sex The relaxation or alteration of the
marriage laws . . 1s a question quite distinct from the object to which the book 1s devoted.
and one which. 1n my own opinion. cannot be properly decided untit that object has been
attained It 15 impossible. 1n my opinion. that a right marriage law can be made by men
alone. or until women have an equal voice 1n making 1t.**

But this conviction only made the third issue, the suffrage. all the more crucial.
and here the book was unequivocal: “Under whatever conditions. and within
whatever limits, men are admitted to the suffrage, there 15 not a shadow of
justification for not admitting women under the same™ (30{). Bain's comment that
The Subjection of Women constituted “the most sustained exposition of Mill's
life-long theme—the abuses of power™* is apposite here. for in writing on the one
subject on which he had from the outset criticized his father’s essay “Govern-
ment.” he echoed that work s arguments throughout Though his mind brooded on
the prospects for moral progress in the long term, he never doubted that the kev to
the immediate relief of woman's estate was her possession of the vote Inaletter to
Florence Nightingale two years before, he had expressed this belief in & way that
made its Philosophical Radical pedigree particularly clear. Nightingale had
affirmed her preference for concentrating on other improvements in women’s
position. expressing the hope that enlightened governments could be persuaded to
bring about such improvements without women themselves having the vote In
reply. Mill gave her a brisk tutorial on the fundamentals of democratic pohtical
theory. He granted that “a ruling power™ might be moved to alleviate the
disabilities of the ruled: “The question 15, has it ever seemed to them urgent to
sweep away these disabilities. until there was a prospect of the ruled getting
political power?” Even under an enlightened government. the interests of the ruled
were constantly at risk, “for no earthly power can ever prevent the constant
unceasing unsleeping elastic pressure of human egotism from weighing down and
thrusting aside those who have not the power to resist it.” Ultimately . 1t was the
primacy of the political that Mill was trving. unsuccessfully . to bring Nightingale
to recogmze: “political power is the only security against every form of
oppression.”** So much did this issue dominate the last vears of Mill's life—Helen

82For an account. with ample reference to Mill. see Lee Holcombe. Wives and Property Reform or
the Married Women's Property Law in Nineteenth-Century England (Toronto University of Toronto
Press. 1983)

8'Letter to Henry Keylock Rusden. LL. CW. XVIL. 1751 (22 July, 1870}

3Bain. John Stuart Mill, 130

85Letter to Florence Nightingale., LL. CW. XVI. 1343-4 (31 Dec . 1867) In drawing up hi
condemnation of the frustrations of the life of the tvpical woman of the prosperous classes. Mill had
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Taylor showed some of her mother’s skill here—that Mill could announce in 1872:
“The time, moreover, is, I think now come when, at parliamentary elections, a
Conservative who will vote for women's suffrage should be. in general. preferred
to a professed Liberal who will not. . . . [T]he bare fact of supporting Mr Gladstone
in office, certainly does not now give a man a claim to preference over one who
will vote for the most important of all political improvements now under
discussion."®®

Mill’s concern not yust with the rights of women but with the moral sensibility
exhibited in publicly condoned attitudes towards them came strongly to the fore in
the agitation against the Contagious Diseases Acts from which the last of the items
here reprinted takes 1ts ongin. These Acts. passed between 1864 and 1869,
provided for the compulsory medical inspection and, if necessary. treatment of
women suspected of being prostitutes in certain specified garmnson towns. in an
attempt to control the incidence of venereal disease among the troops stationed
there. The Acts raised several questions of principle in relation to police powers
and the treatment of women. as well as provoking a vanety of less rational
responses. and in 1869 a public campaign for the repeal of the Acts was launched
with Josephine Butler at its head.® Mill supported the campaign—"0f course one
need scarcely say that to any man who looks upon political institutions &
legisiation from the point of view of principle the idea of keeping a large army in
idleness & vice & then keeping a large army of prostitutes to pander to their vices is
too monstrous to admit of a moment’s consideration”—though he was anxious Jest
the peculiarly emotional controversy that it aroused should injure the campaign for
the suffrage.® The agutation led to the setung up of a Roval Commussion on the
Acts in 1870; by Easter. 1871, 1t had heard fortv-eight witnesses in favour of the
maintenance or extension of the Acts and only twelve in favour of their repeal. The
National Association for the Repeal of the Contagious Diseases Acts argued that 1t
should hear more witnesses known to favour repeal. and Mill was among those

already made use of Nightingale's Suggesnons tor Thought, 3 vols (London privately published.
1860 (see Francis Barrymore Smith, Fiorence Nightngale Reputation and Power {London Croom
Helm. 1982], 187),

%L etter to George Croom Robertson, LL, CW . XVIL. 1917 (3 Nov . 18721, 1t should be remembered
that Mill was already disillusioned with the Gladstone ministry by this point—sec above. v Fora
sharp assessment of Helen Tavior's influence over Mill on this subject see the editor's introduction in
LL, CW_ XIV xxxvi-Xxxvu

*"For details of the campaign and the 1ssues it raised see Francts Barrymore Smuth. “Ethics and
Disease in the Later-Nineteenth Century The Contagious Diseases Acts.” Hivorical Swudien
‘Melbourne), XV (1971), 118-35. and Paul McHugh. Prosntunon and Victornian Sociai Retorm
(London. Croom Helm, 1980)

"Letter to Willlam T Malleson. LL. CW , XVIL. 1688 (14 Jan . 18701 For the anxiety that to “the
mass of the English people. av well as to large numbers already well disposed towards some hitle
improvement in women's condition, the union of the C D A agutation with that 1or the suffrage.
condemns the latter utterly , because they 100k upon 1t as indelicate and untemmine.” see Mill's letter to
Robertson, LL. CW, XVII, 1854 (15 Nov . 1871
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called as a result ® It is worth observing 1n passing that Mill was called as a
witness despite having no official standing 1n any of the organizations or
professions involved. having no expert knowledge of the subjects at 1ssue, and
having. on his own admission. made no special study of the working of the Acts: as
with the Westminster candidacy in 1865, his being John Stuart Mill was sufficient
recommendation. In fact he proved to be a model witness as, under hostile and
unfair questioning from some members of the Commission. he mantained a calm
and lucid hold on the essential questions of principle *"

What is striking about Mill's evidence. particularly when read 1n conjunction
with his discussion of related issues in On Liberty, is the extent to which he makes
the question of the Acts™ official endorsement of vice the chief ground of his
objection to them. This 1s not to say that he scouts objections based on the Acts’
potential invasion of individual liberty or the inequity of thewr effectively
penalizing women but not men. for he puts both very forcibly But when the
hypothetical case 1s put to him of women voluntarily submitting to the examination
and treatment, he replies: I still think 1t objectionable because I do not think 1t 1s
part of the business of the Government to provide securities beforehand agamst the
consequences of immoralities of any kind™ (353). Similarly, his primary objection
to any system of licensing prostitutes is that icences “have still more the character
of toleration of that kind of vicious indulgence™ (356) And although he would
not be opposed in principle to state provision of hospitals for the treatment of all
contagious diseases. he insists that it would be improper to provide treatment for
this class of disease alone. as again condoning publicly the sexual activity that led
to it. As things stand. he fears that the troops themselves infer from the very
existence of the Acts “that Parliament does not entertain any serious disapproba-
tion of immoral conduct of that kind™ (360). and he conciudes his testimony by
reiterating that the tendencv of such Acts s “to do moral njury™ (371
Furthermore. he places great weight on the distinction between the provision of
assistance for those whose conduct has left them unable to provide it for
themselves (essentially the principle of the Poor Law). and the provision, before
the event, of securities against the natural consequences of immoral or imprudent
conduct (the principle. as Mill sees it, of the Contagious Diseases Acts). Not only
may the latter provision be taken as encouraging or endorsing the behaviour mn
question, but the crucial unstated premise of Mill's objection to such provisions 1s
that they interfere with the proper operation of the calculation of consequences
upon the formation of the will. Ultimately, this moral psychology lies at the heart
of all Mill's reflections on the shaping of character by institutions. whether the
character in question is that of a selfish voter at the polls. or of a feckless peasant on
his smallholding. or of a randy young trooper in Aldershot.

8"McHugh, Prostutution and Social Reform, 61
Cf ibid.. 63 “The most impressive witness of all was John Stuart Mill ©
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LAW

HAD THE YOUNG JOHN STUART MILL not entered the service of the East India
Company in 1823, he might have had a verv distinguished legal career. His father
at first intended him for the Bar.”' that great avenue of advancement for ambitious
but impecunious young men, and although his extreme radical views would have
made him an unlikely candidate for the Bench. 1t 15 not hard to imagine the
brilliant. analytical. outspoken young barrister commanding the intricacies of the
English law as well as cutting a considerable figure in public life. But this
reflection only reminds us how surprisingly shght was Mill's actual involvement
with the law in his mature vears. He had. after all. been brought up 1n a miheu
suffused with legal categories and with a sense of the importance of the law: the
whole fabric of Bentham's theory. to take the central intellectual component in that
milieu. had grown out of a concern with legal reform and was primarily constituted
by the project of a science of legislation. imparting an emphasis that endured into
early Philosophic Radical thought Moreover. the voung Mill's most extensive
literary work was the editing of the five volumes of Bentham's Rationale of
Judicial Evidence . and not only did this work contain “'the most elaborate exposure
of the vices and defects of Enghish law . as it then was.” but 1n preparation for 1ts
editing Mill read “the most authoritative treatises on the English Law of Evidence.
and commented on a few of the objectionable points of English rules. which had
escaped Bentham's notice ~%-

Certainly. several of Mill's later writings on politics. both at the topical and
systematic levels. were concerned 1n a general sense with questions of legislation.
and even at the height of his preoccupation with the power of sociological and
moral forces he retained the conviction that the law was the most important
instrument a government could exercise directly for intluencing both the actions
and the character of 1ts citizens. But this 15 obviously still some distance either
from a sustained concentration on jurnisprudential issues. or even from the
working-out of a political and social theory pervaded by legal categones. There 1s
no need to exaggerate this perception into a paradox the trajectory of Mull's actual
intellectual development sufticiently accounts for his not having followed either of
these courses. Still. even if we merely remark the fact that jurisprudence found no
place 1n his map of the moral sciences in Book V1 of the Logic. or that. 1n striking
contrast to his wide-ranging work 1n several branches of philosophy. logic.
politics, and political economy . he made no onginal contribution to legal thought.
we thereby register how comparatively shght was the residue from his early
exposure to the law.

*'Autobiography. CW . 1. 67
“Ibhid . 119. 117 See also Mill's Preface to Jeremy Bentham. Rutionale of Judicial Evidence
Speciallv Applied 10 English Practice, S vols (London Hunt and Clarke, 18271 1 v-xvy
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Atalesselevated level, a large part of the political activity of the circle of young
Radicals that formed around Bentham and James Mill in the 1820s was addressed
to legal issues.” Naturally. any proposals for change grounded in Benthamite
political theory were likely to treat the law as the chief means by which
self-interested individuals could be prompted to contribute to the general
happiness. But such Radical critics went further. identifying the existing state of
English law as an elaborate protective screen to disguise the oppressive reality of
aristocratic privilege. Laws restricting freedom of expression. in particular, were
regarded as the chief obstacle to any fundamental pohtical improvement. since in
the years immediately following the Napoleonic wars an anxious and twitchy
government readily resorted to them as a way of suppressing any expression of
views that could be construed as seditious. The close connection 1n this period
between certain kinds of political radicalism and blasphemous or obscene
literature facilitated the use of the very wide-ranging laws of libel to silence all
kinds of critics of the established order, and some ot the young Mill's earliest
publications were outspoken denunciations of such religious and pohucal
censorship.**

The first of the pieces included 1n this volume 1s a good example of this ven of
criticism. Ostensibly a review-article on two works on the law of libel, 1t is
essentially a rehearsal of some of the central tenets of the radical pohitical theory
developed by James Mill out of Bentham's Utilitariamism. Wrnitten when the
younger Mill was eighteen. it 15 a product of that phase of his life when. on his own
later admission. he was little more than the mouthpiece of his father’s views on
politics as on so much else.“* These views had attained their greatest circulation 1n
the series of articles James Mill contributed to the Supplement 10 the Fourth, Fifth,
and Sixth Editions of the Encvclopaedia Britannica. where the basic tenets of
Philosophic Radical thought were insinuated through respectable encvclopaedia
entries. On the subject of liberty of expression. his celebrated article on “Liberty of
the Press,” written in 1821 provided the classic statement of the Radical case. and
it is the immediate source for several of the arguments 1n his son’s article.”° Partly
for this reason. the younger Mill’s article is itself of no great theorencal or literary
interest: like several of his other early contributions to the Westmunster. 1t is
repetitive. somewhat crude, and at times simply boring. Its simphistic deductive
logic is the hallmark of this early propagandistic phase. in fact the first and more
general part of the article is an attempt to deduce the necessity for complete
freedom of the press from “the great principles of human nature” (19). The

PSee Autobiography, CW' 1, 91. for some remarks on their cnticism of “that most peccant part of
English 1nstitutions and of their admumistration ™

**See the pieces collected in Prefaces 1o Libertv, ed Bernard Wishy (Boston Beacon Press, 1959

SAutobiography. CW. 1, Chap. 1v, 89-135

*James Mill, “Liberty of the Press™ (1821 in the Supplement to the Fourth. Fifth. and Sixth Editons
of the Encvclopaedia Bruannica, 6 vols (Edinburgh Constable. 1824), V., 2, 258-72, mpt Eswayt
(London Innes. [1825])
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premise, most famously expressed in his father’s essay “Government,” 15 that
rulers will., unless checked, necessanily abuse their power to further their own self
interest.”” Criicism by their subjects is the essential check, but since the rulers
cannot be allowed to determine w/uch criticism may be expressed, there is no
logical stopping-place short of complete freedom of expression. In practice. 1t
could not be denied, a more limited form of freedom did exist, but this. too. was
testimony to the power of opinion that, even 1n post-Waterloo England. would not
tolerate complete suppression.” It was characteristic of Philosophic Radical
political criticism to reduce to such elemental forces the traditional claims about
the ways 1n which the glomnous constitution protected the historic rights of
Englishmen. From the first page of this article. where he seeks to show that “the
Law of England is as unfavourable to the liberty of the press. as that of the most
despotic government which ever existed.” Mill indulges this iconoclastic hostility
to mvocations of the virtues of the constitution. all of which he treats as
mystifications designed to protect the privileges of the established classes.

To this political antagonism towards the law-making class was added an
intellectual impatience with the sheer muddle of English law at the beginning of
the nineteenth century. This had been the spur which. half a century earher. had
stirred Bentham to pursue what became his hifelong project. and the hope of
bringing some order to the ancient intricacies of Enghish legal practice continued to
animate the analytical jurisprudence of his successors. Radical critics complamed
that 1n man)y cases there existed no defimtive statement of the law . that the latitude
allowed judicial interpretation was practically hmitless. Mull here traces the
extraordinary vanations in the existing libel laws to this source. "1t 1s an evil
inseparable from a system of common law " (20). Hs later support for measures for
the hmited codification of English law had 1ts roots 1n this distrust. at once political
and intellectual. of a legal system that was. in the dismissively pejorauve sense of
the term. merely “empirical.” Any move towards 4 more rational treatment of legal
problems met with Mill's approval. as witnessed by the two short preces reprinted
here, “On Punishment™ and “Smith on Law Reform.” the first recommending a
Utilitarian justification of punishment. the second displaving his hostihity to the
antiquarian character of so much Enghish legal discussion

Preceding those just mentioned 1s another short piece. tus 1832 review of
Austin’s Province of Jurisprudence Determined. discussion of which naturaliy
leads on to the most substantial of his junsprudential wntings, his well-known
essay of 1863 on Austin’s Lectures on Jurisprudence. consideration of which

“"James Mull, “Government™ (1820). in Essavs. S

“Mill's argument here—"Even a Turkish Sultan 1s restramed by the tear of exciting insurrection”
(7+—echoes David Hume s famous dictum. “Itts  on opiuon onby that gosernment is founded. " and
so even “the soldan ot Egypt” must cultivate the opinton of his mamalukes (Ot the Farst Principles ot
Government.” Essays Moral. Polincal, and Luerar i Philosophical Works {18821, ed Thomas Hali
Green and Thomas Hodge Grose, 4 vols {Aalen Scientia. 19641, IIL, 11
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introduces a relationship requiring somewhat fuller discussion. That the signifi-
cance of Mill's connection with Austin should be tantalisingly elusive is
appropriate, for Austin 1s one of the great shadowy figures of English
nineteenth-century inteliectual history. After his death he came to occupy a
commanding place in the legal thought of the second half of the century, and no
small proportion of the political theory of that period was devoted to discussion.
usually critical. of his classic analyses of the central concepts of law and
morality.®’ The attention paid to his rather slight legacy of published work chiefly
resulted. by an obvious paradox. from the very swing in intellectual fashion away
from the kind of deductive method he was taken to have emploved and towards
more historical and evolutionary approaches. Austin was treated. especially and
most influenunally by Sir Henry Maine. as the chief exemplar of this outmoded
method. and he. together with Ricardo. became a largely symbolic representative
of the alleged methodological weaknesses of the moral sciences in the first half of
the century.'™ Changes 1n legal education. also. particularly following the
recommendations of the Committee on Legal Education of 1846, meant that the
second half of the century saw a new demand for a systematic textbook of
jurisprudence. and Austin’s work thus had classic status thrust upon 1t. '*! The fact
that this celebnity was almost entirely posthumous only adds to the elusiveness of
the man himself. who, however. we know played an important part in Mill's early
development.

Called to the bar 1in 1818, at the age of twenty-eight, atter having abandoned a
mulitary career. Austin conducted a somewhat desultory practice in Lincoln’s Inn
for seven vears. in the first of several unsatisfactory attempts to find a suitable
seting for his talents.'”® He became a close associate of Bentham during this
period. but, though a convinced Utilitarian. he maintained a characteristic distance
from the extreme political radicalism of the circle gathered around the sage of

%See Frederick Pollock. An Introduction to the History of the Science of Polines (1890). new ed
(London Macmulian. 19111, 109-11

%Maine’s criticisms of Austin were most explicitly set out in his Lec tures on the Earl History of
Insntutions (London Murray. 1875). Chaps xu and xm. where the parallel with pohtical economy 18
also developed Austin and Ricarde were bracketed together in this way 1n Fitziames Stephen’s aruicle
of 1861 cited by Mill at 169 below

'9%For the Commuttee on Legal Education see the references given in Peter Stein. Legal Evolution
The Story of an ldea (Cambridge Cambnidge University Press. 19801, 78-9 For Austin’s position 1n
the syllabus (hus work “1s the staple of junisprudence in all our system ot legal education™), see Edwin
Charles Clark. Practcal Jurisprudence A Comment on Austin (Cambndge Cambndge University
Press, 1883) See also Sarah Austin’s letter to Guizot of 2 Mar . 1863, guoted in Janet Ross. Three
Generations of Englishwomen. 2 vols (London Murray, 1888), 11, 13§ ~ I must tell vou that his
book ts daily nising into fame and authonty to a degree which I never hoped to hive to witness, and which
he would never have behieved It s become an examination book at both Oxtord and Cambnidge. and |
am assured by barnisters that there 15 2 perfect enthusiasm about 1t among voung lawvers—men among
whom 1t was unknown till since {sic] 1 published the second ediion ™

192For information about Austin’s life. see Sarah Austin's “Preface” to the 2nd ed of the Lectures.
3 vols (London. Murray, 1861-63), I, m-xxxvi, and Ross, Three Generations. passim
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Queen Square. He was nonetheless held 1n high esteem by those few who knew
him well. and when James Mill thought of preparing his eldest son for the Bar. it
was natural to send him to be coached by Austin. under whose supervision the
young Mill read Roman Law and the works of Blackstone and Bentham in 1821
and 1822.'% Mill's most sustained exposure to Austin’s own legal thought came
after the latter was appointed to the Chair of Jurisprudence at the newly founded
University College, London. Having first spent two vears in Germany to prepare
himself. Austin began lecturing in the autumn of 1828, and continued. with some
intermissions. until the spring of 1832 After a promising start. the lectures quickly
dwindled in popularity. but Mill remained one of the faithful to the end: 1n his
correspondence in 1832 and 1833 he recorded that Austin was lecturing to “a very
small but really select class.” only six or seven students “but those of a kind he
likes™ (his audience included several others who were to attain distinction.
including G.C. Lewis. John Romilly. and Charles Buller) '** Austin clearly had
all the quahties that make for a really unsuccessful lecturer—he was painstakingly
thorough. unrehevedly drv. remorselessly analvtical. “"He never had the shghtest
idea of rendering his subject popular or easyv.” his formidable wife. Sarah. later
recalled with foyal respect. but also. perhaps. with a hint of exasperation ther own
energies were of a more practical and direct kind) """ As Leslie Stephen coolly
observed: " . Austin thought 1t a duty to be as dny as Bentham. and discharged
that duty scrupulously. ™' When his introductory lectures were published in 1832
these same qualities were much in evidence It must be admitted that the reception
given to his book at first was not encouraging.” his wife reported. and the major
reviews ignored it.’®” But “some eulogistic articles appeared 1n journals of less
general currency.” the chief of these being the brief notice by Mill in the
short-hved Tait's Edinburgh Magazine. which. 1ts author confided to Carlyle.
“was chiefly intended as a recommendation of that work "' Most of the points
made 1n this review . and even some of the phrasing. recur in the farger essay thirty
vears later. though 1t 1s noticeable how Mill. 1n his high Carlvlean phase. recruits
Austin to his own campaign against the debased tastes of an increasingls
democratic culture (54)

Austin, as we have already remarked. never shared the ardent democratic
enthusiasms of James Mill and his immediate circle."™ and there 15 some reason to

"Autobtography, CW . 1, 67 EL. CW , XII 13

MSEL.CW.OXIL ST, 107, 134, 14)

%% Austin, “Preface.” xxxit

1%L eshie Stephen. The Enghsh Utilitarians. 3 vols (London Duckworth 190, THL 318

17" Austin, “Preface.” xv

YREL CWL XL 11T

'"Cf Sarah Austin’< recollection of her hushand's relations with Bentham on this score "My
husband used vainly to represent to tum that the ignorance and wrong-headedness of the people were
fully as dangerous to good government as the “simister tnterests” of the governing classes Upon this
pont they were always at issue * (Letter to Guizot of 18 Dec . 1861, in Ross Three Generations I
114
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think that his reservations about such matters, especially his ideas about the proper
authority of the more enlightened elements in society. played an important part in
fostering the young Mill's reaction against this inherited creed.'!" In the later
1830s and 1840s, however, Austin’s apprehensive political sensibilities led him to
develop an increasingly conservative line of thought, opposing all further reform,
in which Mill was unwilling to follow him. This difference of view reached its
peak 1n a strong disagreement over the French Revolution of 1848 (Mill was a
warm advocate of the popular cause), and some real or imagined shghts by Sarah
Austin to Harriet over her relations with Mill brought about a complete
estrangement between the two couples, marked by that unyielding bitterness
which charactenized all Harriet's social antagomisms.''' On John Austin’s death
Mill could at first bring himself to write only a stiff, brief note to the Austins’
granddaughter. later checking with Helen Taylor to ensure that any further
communication with Sarah Austin was consistent with what her mother would
have wished.!!? Despite these differences. Mill always retained his regard for
Austin’s intellect and character, and when 1n 1863 Sarah Austin published her
edition of her husband’s full lecture notes under the title of Lectures on
Jurisprudence, Mill took the opportunity publicly to pay his respects to his former
tutor and, in passing. to display his own command of the subject.

Bain, always relieved when the later Mill followed his analytical rather than his
polemical inclinations. ranked the essay on Austin as “among the best of his minor
compositions,” adding. "It does not seem to contain much originality, but it 18 a
logical treat.”!'* Mill would no doubt have acknowledged the justice of both parts
of this judgment. He had himself described Austin’s project as an enquiry 1nto “the
logic of law.” and his review made clear that he extended full and sympathetic
approval to this project. dissenting from Austin’s analysis only on one point of
substance (see his discussion of Austin’s definition of a “right.”” 178-81). Later
commentators have not always found 1t so easy to characterize the nature of the
project of analytical jurisprudence practised by Austin and endorsed by Mill The
chief difficulty seems to lie in determining what relation the apparently a priori
analysis of the essence of law has to the variety of actual historical legal systems,
especially when Austin’s subject-matter is defined, as it is by Mill at one point
below, as “positive law—the legal institutions which exist, or have existed. among
mankind, considered as actual facts” (169). The way both Austin and Mill seem to
contrast the philosophy of law with the hustory of law only makes the difficulty

'19Gee especially the excellent discussion by Richard B Friedman. “An Introduction to Mull's
Theory of Authonty.” in Mill A Collection of Crincal Essavs. ed J B Schneewind (Garden Cuty.
N.Y Doubleday, 1968), 379-425

'HEL, CW, XII1, 734 Under Harmet's influence. Mill penned a very harsh portrait of Sarah Ausun
in the early draft of the Autobiography, which he later omutted from the published version (see
Autobiography, CW ., 1, 186)

"2LL, CW, XV, 658, 671. Cf the Textual Introduction, Ixv below

""*Bain, John Stuart Mull, 124
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more acute: as Mill puts it 1n a revealing phrase, existing bodies of law “having
grown by mere aggregation,” they are subject to “no authoritative arrangement but
the chronological one,” and therefore do not furnish the student with any general
principles of classification. The task of the philosopher of law is thus that of
“stripping off what belongs to the accidental or historical pecuharities™ of any
given system in order to 1dentify the “universal” elements (171, 173).

In this last phrase the suggestion of the ancient ambition to distinguish essences
from accidents points in the right direction, and one may recall one of Austin’s few
self-revealing remarks here: “*I was born out of time and place. I ought to have been
a schoolman of the twelfth century—or a German professor "''* The primary task
of jurisprudence as Austin conceived 1t was essentially classificatory. It involved
“clearing up and defining the notions which the human mind 1s compelled to form.
and the distinctions which 1t is necessitated to make. by the mere existence of
a body of law of any kind. . . .” It is true that to this statement Mill appended
the potentially relativizing nder. “or of a body of law taking cogmizance of
the concerns of a civilized and complicated state of soctety™ (168-9): but in
practice neither he nor Austin allowed this consideration to limit the effectively
universalist ambitions of analytical junisprudence. These ambitions rested on the
confidence that all legal systems in fact have certain features in common. since
they are “'designed . . for the same world. and for the same human nature™ (170}
These similarities are not merely contingent. “There are certain combinations of
facts and of 1deas which everv svstem of law must recogmise . . .7 (170). and the
analvst must “free from confusion and set in a clear hght those necessan
resemblances and differences. which. 1f not brought into distinct apprehension by
all systems of law. are latent in all. and do not depend on the accidental history of
anv” (172: my emphases). But in Mill's view, developed 1n general terms n his
Svstem of Logic, establishing such connections was not a purely a priori
procedure. As one commentator has aptly summanzed the procedure in the present
case: “Through factual investigations of the objects which possess the combination
of attributes specified 1n the defimtion. one can discover (by various methods
which Mill outlines) that these attributes cause other attributes to be present along
with themselves: 1n other words. a necessary connection exists between the
attributes specified 1n the definition and those discovered by an investigation of the
objects possessing them. ' 'S Hence Mill's confidence that the resulting system ot
classification would have a general purchase on all legal systems “The same
terminology. nomenclature. and principle of arrangement, which would render
one svstem of law definite. clear. and (in Bentham’'s language) cognascible.
would serve, with addinons and vanations i minor details. to render the same
office for another™ (171). Indeed. rather than creating a system of classification of

""4Quoted 1n Austin, “Preface.” xvin
"W L Monson. “Some Myth about Postuvism,” Yale Law Journal LXVII (Dec . 1958, 226-
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his own. Austin took that displayed in Roman law (albeit Roman law as
systematized and abstracted by the Pandectists) as his basis, a decision that Mill
warmly defended: “the legal system which has been moulded 1nto the shape 1t
possesses by the greatest number of exact and logical minds. will necessarily be
the best adapted for the purpose; for. though the elements sought exist in all
systems, this is the one in which the greatest number of them are likely to have
been brought out into distinct expression, and the fewest to remain latent” (173).
Though the goal is recognizably Benthamite. the route may seem curiously
roundabout: English lawyers (but not lawyers alone) of the 1860s are being urged
to think about the nature of law in terms of a set of principles developed in the
1820s out of Austin’s encounter with the German Pandectist rationalization of the
legal system of the Roman Empire. Of course, the hostility to the common law
which Austin and Mill shared came into play here: “Turning from the study of the
English, to the study of the Roman Law,” Austin declared, “you escape from the
empire of chaos and darkness, to a world which seems by comparison. the region
of order and light.”"'® It is noticeable how by far the longest extract from Austn’s
work Mill permits himself to reproduce 1s that wherein Austin demolishes the
common arguments against codification. The argument 1s conducted in general
terms. but there is no doubting the moral Mill intended his contemporaries to draw
from 1t.

This underlying preoccupation with reform also explains why Mill can so
unequivocally commend the work of Henry Maine. who drew very different
conclusions from the study. in his case the historical and comparative study, of
Roman law. Some explanation is called for. since Maine's Anctent Law, published
in 1861. posed a fundamental methodological challenge to Ausun’s work (and
hence to Mill's endorsement of it), and called into doubt some of its most central
elements, such as the definitions of law and sovereignty.''” Nonetheless, Mill had
been among the earliest admirers of the book. and his reference to 1t in the 1862
edition of his Principles as a “profound work™ set the tone for all his future
citations, of which there were several in the next decade, culminating 1n a glowing
review in 1871 of Maine’s second book, Village-Communities in the East and
West.!!® In the present essay he treats Maine's work as complementary to Austin’'s
without really drawing attention to the differences of approach and sensibility that
informed them. But the terms of the commendation reveal that the focus of Mill's
attention is elsewhere: “the historical value™ of such studies as Maine's, he
announces. *“is the smallest part of their utility. They teach us the highly practical

"®Austin, Lectures. 1, xcv

"7For a discussion of Maine s work 1n these terms, see J.W  Burrow . Evolution and Society A Study
in Victorian Social Theory (Cambridge Cambnidge University Press, 1966), Chap +, and Stein. Legal
Evolution, Chaps 1v and v

8principles of Poliical Economy, CW. 1I-111 (Toronto. University of Toronto Press. 1965, 11
219; “Mane on Village-Communities,” Fortmightly Review, n.s 1X (May. 1871}, 543-56
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lesson, that institutions which. with more or less of modification, still exist.
originated 1n ideas now umversally exploded; and conversely, that ideas and
modes of thought which have not lost their hold even on our own time, are often the
artificial, and 1n some sort accidental product of laws and nstitutions which exist
no longer. and of which no one would now approve the revival.” (170.) Similarly .
his use of Ancient Law 1n his Principles 1s to buttress his claim that existing
property arrangements cannot be taken as natural or unalterable; Maine's book 1s
cited to demonstrate that no “presumption n favour of existing ideas on this
subject is to be derived from their antiquity.”"'” As so often. the heat of Mill's
enthusiasms 1s sufficient to melt the awkwardly hard edges of the authors whom he
discusses: in his account. Maine and Austin stand side by side as contributors to
“the improvement of law” (170).

“Austin on Junsprudence” offers one of the best examples of Mill's use of an
extended essay in one of the great reviews to nstruct the relevant section of the
reading public on abstract subjects. The value of Austin’s rigorous analysis. he
asserts, transcended 1ts contribution to the special science of junisprudence: 1t
functioned “as a training school for the higher class of intellects™ (167). and Madl’s
own essay was intended as a small instalment of this training It proceeds on the
assumption that the readers of the Edinburgh Review—a class which even the
critics of that journal could not by this date suggest was confined to Scotch
lawyers—would be willing as part of their general self-culture to apply themselves
to such subjects as the classification of public and private wrongs 1n the corpus
Juris. Mill's prose betrays none of that defensiveness of the teacher who needs to
justify his subject, on the contrary. the voice expresses confidence 1n an advanced
communuty of mnterest: “We would particularly direct attention to the treatment of
Dominium or Property, 1n its various senses, with the contrasted conception of
servitus or easement” {198). How far his audience 1n fact met these expectations it
1s 1impossible to say. certainly Mill's later correspondence suggests there were
always some readers who received, and sometimes challenged. instruction at the
appropriate level. But it 1 Mill's own untroubled self-assurance as he moves
across the details of yet another field of knowledge which 1s most remarkable. To
have been able to give such a clear and forceful précis of the agonizingly involuted
contents of Austin’s three volumes, and to have been able to take him on as an
equal on disputed points. 1s some indication that Mill's early immerston in the law
was not, after all, without 1ts effect, and a reminder that once he had mastered a
subject he could always thereafter lay out its structure with impressive authority
For several generations of junisprudence students Mill's essay was required
reading, and 1t 15 striking testimony to the qualities of his mind displayed in what
15, after all, 1n the corpus of his work as a whole. a relatively minor. occasional

YPrinciples, CW .11, 218-19 This passage dated from the first edition. the reference to Ancient Lam
was simply appended to it in 1862
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composition. that almost a century later the leading scholarly authority on Austin
should still rank Mill's essay as one of “'the best comprehensive accounts™ of 1ts
subject. !¢

EDUCATION

WITH A WRITER WHO SAYS that by education he means "whatever helps to shape the
human being: to make the individual what he 15 or hinder him from being what he is
not” (217), it hardly seems appropriate to group so few of his writings together
as representing his views on the subject. While he endorsed Helvétius™ dictum.
“I'éducation peut tout.”!*! we might. conversely . say that tor Mill everything can
be education. In one sense. no doubt, something similar could be said of anv major
social theonst: all is Bildung. But even by these standards. Mill's conception of
society is an exceptionally and pervasively educative one. We have already seen
some instances of how he makes thewr effect on the shaping of character the
ultimate test of all institutions and policies. and one could without strain regard his
whole notion of political activity itself as an extended and strenuous adult-
education course. Thus, the whole of this collected edition of his works. and not
just part of one volume within it, might not improperly be subtitied “Essays on
Education.” Even if we confine ourselves to education in the narrower sense of the
business carried on in schools and universities. still the one major and two minor
pieces included here could be augmented by essays in other volumes. For
example. the general basis of the views on educational endowments expounded
below (209-14) recerves fuller treatment in his later article on "Endowments™ in
Essavs on Economics and Soctery (Vol. V of the Collected Works), just as his
account of the ideal university svllabus in his Inaugural Address (217-57) can be
compared with his discussion of the same subject in his “Sedgwick’s Discourse™
and “Civilization™” (in Vol. X. Essavs on Ethics, Religion, and Socierv, and Vol

XVIIL. Essays on Politics and Society, respectively), the appearance of these three
pieces in three different volumes of this edition 1s 1tself an indication of the
artificiality, albeit inescapable. of appearing to imply that the pieces included here
are an exhaustive representation of Mill on education.'=*

Mill was. of course, in no posttion to minimize the influence of education. His
own extraordinary upbringing, while 1t might leave him with a dismissive scorn for
what mere schooling usually accomplished. was hardly calculated to make him

1204 L.A Hart, “Introduction” to Austin, The Province of Jurisprudence Determined (London
Weidenfeld and Nicolson, 1954). xx

21Claude Adrien Helvétws, De I"homme. de ses facultés intellectuelles. et de son education (1772).
n quvres completes d'Helvénus, 10 vols 1n § (Pans. Gamery. and Dugour, 1793-97), IX. 191

t=>“Endowments’ (1869).1n Essavs on Econonucs and Socien |V 613-29.*Sedgwick s Discourse’

(1835). 1n Essavs on Ethics, Religion. and Sociery. CW. X (Toronto University of Toronto Press.
1969), 31-74, “Civihzation™ (1836}, CW, XVIII, 117-47
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sceptical of the formative power of a properly concerved and ngorously
administered education. Indeed, one of his professed reasons for wnting the
Autobiography was precisely to demonstrate "how much more than 1s commonly
supposed”!=* might be achieved if schoolmasters generally approximated more
closely to the model of James Mill. which 1s one reason why that work reads more
like Rousseau’s Emile than like his Confessions. For the vounger Mill was. as he
acknowledged only half regretfully. a guinea-pig upon whom his father tried out
his educational theones. and so it was by both precept and expenence that he
absorbed the Iatter’s ““fundamental doctrine . . . the formation of all human
character by circumstances. through the universal Principle of Association. and
the consequent unlimited possibiity of improving the moral and ntellectual
condition of mankind by education "'** Whatever other aspects of his intellectual
mheritance Mill may have rejected or modified. on this count he was James Mill's
eldest boy to the last.

This optimistic doctrine formed one of the cornerstones of Philosophic Radical
political theory 1n the 1820s and 1830s. and there were tew existing practices dealt
with more severely by those cntics of all things established than what they
regarded as the feeble provision for educauon in England. especialiy as contrasted
with what was increasingly being provided under the auspices of the state in France
and Prussia. The latter. in particular. was frequently cited as an example of what
enlightened and efficient admimistration could achieve. and the architect of the
Prussian education system. Wilhelm von Humboldt (from whom Mill was later to
take the epigraph for On Liberty). ranked only below “the god-ltke Turgot™ as a
recent example of a statesman with genuinely philosophic vision '** A report on
Prussian education by another eminent philosopher and educational reformer.
Victor Cousin. was. therefore. a naturally congenial document to the Philosophic
Radical circle, one that could serve as a usefu} weapon with which to beat a
government then showing some disposition to take up the queston of national
education. which had been pressed upon 1t very torcibly in the debates 01 1333 by
Molesworth and. above all. Roebuck. It seemed. as Mill say~ below . "an aus-
picious moment for inviting the attention of the English public to that highest and
most important of all the objects which a government can place before itself " (631,
and he took the opportumity to press the case n a favourable notice of Sarah
Austin’s translation of Cousin’s book.

Although Mill had reported to Carlyle that Mrs  Austin’s preface was “the truest
& best piece of printed wniting 1 have read for many months.” =" his review was,

"Autobiograph. CR 1. S

bid 111

1**For von Humboldt and Mill's refaton to him, see the editor » miroducuion o Wilheim von
Humboldt. The Limits of State Acnior.ed ] W Burrow (London Cambndge University Press, 1964
“The godlike Turgot™ 1s a phrase of John Austin « quoted not onty by Mill 1 2044 but by ramong others

Morley 1 hus “Death of Mr Mill.” 671
12¢Letter to Carlyle, EL. CW. XI1. 225 (28 Apr . 1834,
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even by early-nineteenth-century standards in these matters, a mere pretext for a
bit of propagandizing about the depiorable state of English schools. There 1s
practically no reference to Cousin’s work itself, and only one substantial quotation
from the translator's preface; instead the article 1s fleshed out with several lengthy
extracts from an unflattering contemporary account of Church of England
elementary schools. references to congenial speeches in Parliament. and. under
the cover of anonymity. a long quotation from his own article on the abuses of
church and corporation property published in the previous vear. The article makes
no constructtve proposals, Mill contenting himself with exhorting the House of
Commons committee on education to pursue “the reform of such abominations™
(73). It1s noticeable how slight and mechanical such early polemical pieces seem
when juxtaposed to some of Mill's later performances as a public moralist.

If the elementary education of the many had been culpably neglected, the
ancient public schools and universities, on which the privileged classes were wont
to congratulate themselves. Mill always regarded as grossly overvalued. The
inefficient cramming of the rudiments of Latin and Greek carried on at many of the
former was invanably referred to sarcastically, and even the better of them were
berated for concentrating on what always seemed to Mill the least valuable part of
such an education, the imitation of classical verse models. These sentiments can be
found in works published in the 1860s as well as the 1830s, and his correspondence
abounds with remarks about the "miserable pretence of education, which those
classes now receive,” and especially about the “disgraceful™ failure even to teach
the ancient languages properly.'~" In the 1830s Oxford and Cambnidge, too, came
in for some very sharp criticism, the great flaw and foundation of all other vices in
these institutions being their position as virtual seminaries for the Established
Church: “*While their sectarian character, while the exclusion of all who will not
sign away their freedom of thought, 1s contended for as 1f life depended on 1t. there
is hardly a trace in the system of the Universities that any other object whatever is
seriously cared for.”'?® Education was naturally one of Mill's favoured examples
of the cramping effect of religion on English life, whether in the form of the
conformity-exacting complacency of Anghcanism or the bigoted sectarianism of
the Dissenters, and his repeated pleas for freedom of thought in education have to
be seen in this context. His having neither recerved a religious education nor
attended a school or university of any kind constituted an important element 1n his
identity as an outsider, and meant that he never displayed that indulgent, forgiving
piety towards the ancient educational foundations which marked the attitudes of
the vast majonty of the governing class who had passed through them.

If in the earlier part of the century the schoolmaster was abroad 1n the land. by
the 1860s 1t was the school inspector, backed by the power of several Royal

12"Letter to Henry William Carr. LL. CW . XIV. 80 (7 Jan , 1852). letter to T.H Huxley . thid , XV1.

1092 (18 Aug., 1865) Cf “Civihzation.” CW, XVIII, 138-9, and 221-2 below
128Cyvilization,” CW, XVIIL. 142
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Commissions, who represented the essence of recent developments. The spint of
administrative reform was now breathing down the necks of lowly ushers in
dames’ schools and of great pashas in public schools alike. Royal Commussions on
the two extremities of the system. the leading public schools and “popular
education,” were succeeded at the end of 1864 by a long-lived Commussion with
the self-consciously miscellaneous title of an enquiry into those schools “not
compnsed within Her Majesty’s two recent Commissions.” soon casually
identified as “middle-class schools.” The Commission. usually referred to as the
Taunton Commussion after its Chairman Henry Labouchere. Baron Taunton. sent
sets of questions to various possibie witnesses. including Mill. who was at the ume
in Parliament and in fairly close contact with some members of the Comms-
sion.'* On matters of this type Mill often sought. and even more often received.
coaching from Edwin Chadwick. whose tactlessness was alw ays hiable to obstruct
the proper deployment of his expertise. In this case, Mill asked Chadwick to
“cram” him on the subject. and submutted a draft of his replies for the latter's
approval '** These comparatively slight rephes (Chadwick had favoured the
earlier Commission on popular education with 160 pages of information and
advice) constitute a typically Chadwickian plea for administrative efficiency based
on the recognizably Benthamite “conjunction of duty-and-interest” principle
alluded to at their opening as the “fundamental” maxim governing “'the conduct of
business of any kind by a delegated agent™ (209).

If one is not to exaggerate considerations of this sort in Mill's thinking about
education. however, these replies need to be read 1n conjunction with s article on
“Endowments” published three vears later (which includes several commenda-
tions of the Commussion’s eventual report). wheretn he considers the value of
educational endowments from the wider perspective of his general social thought.
In the later piece he makes clear. for example. that however much he might have
been 1n favour of “payment by results” (the slogan made popular a few years earlier
by Robert Lowe) as the foundation of efficient teaching 1n state schools. he did not
regard education generally as a commodity that the operation of market forces
could be expected to provide satisfactorily. Thus. endowments are assigned a
crucial role in making available secondary education for those who would profuit
from it but would not otherw 1se be able to afford 1t (a mernitocracy in which women
are emphatically included). and the larger principle which this satisfies 1s that of
preserving, and where necessary providing. vanety. "It 1v desirable that every
particular enterprise for education or other public objects should be organized. that
15, 1ts conductors should act together for a known object. on a definite plan.

'**For the Taunton Commussion see H C Barnard, A History ot English Education trom 1 76(), 2nd
ed (London Umiversity of London Press, 19611, 128-34, see also Mull ~ fetter to Edwin Chadwick LL
CW,_XVI, 1168 (21 May, 1866)

Y0 etters to Edwin Chadwick, LL, CW_ XVI, 1165, 1172 and 1190121 Mayv. 31 May. and @ Aug .
1866)
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without waste of strength or resources.” This 15 the typically Benthamite-
Chadwickian note. “"But it is far from desirable that all such enterprises should be
organized exactly alike. . . . [W]hat the improvement of mankind and of all their
works most imperatively demands is variety. not uniformuty.™'*" This is the
distinctively Millian voice. Although he came to regard 1t as part of the duty of the
state to see that all children received a certain level of education, he always thought
it positively dangerous for the state to provide all the schools to which those
children were to be sent.

By the 1860s Mill also recognized that the Enghish universities. goaded by yet
more Royal Commissions, fed by rejuvenated public schools. and prompted by
reformers from within, were responding to the spirit of improvement.'** The
beginnings of an expansion of the traditional classics- and mathematics-based
curriculum formed part of a larger national debate on the proper role of the
universities. which revived once again the challenge. endlessly offered and almost
as endlessly refused 1n Englhish educational history. of science to the dominant
position held by the humanities. Mill's own influence at Oxford and Cambndge
was at its peak in this decade. an influence which was seen to tell on the side of
“modern” studies. In accepting the invitauon of the St. Andrews students to
deliver a Rectonal address. Mill clearly saw an opportunity to deploy his influence
1n this debate. as well. perhaps. as to do a hittle homage to the Scottish university
tradition. respect for which had been bred into him by his Edinburgh-educated
father.

Mill's Address, which took three hours to deliver (“a very lengthened
performance.” Bain grumbled). does not rank with the speeches of Gladstone or
Macaulay among the masterpieces of Victonan oratory, but it has some of the
same monumental quality. Having taken as his theme “every essential department
of general culture . . . considered in its relation to human cultivation at large
|and] the nature of the claims which each has to a place in liberal education™ (220).
Mill was in no position to be brief. though it must be said that the Address
concludes with those headmasterly platitudes whose natural home 1s the school
prize-giving: “what we achieve depends less on the amount of time we possess.
than on the use we make of our ime. You and your like are the hope and resource

""!“Endowments.” CW. V. 617 See also Mill s article ot 1833 on “Corporation and Church
Property.” CW . IV, 193-222, where he had had to insist more strenuously on the right ot the state o
interfere with such endowments at all. by 1869 he telt that the contrary case most needed to be stated

32In repninting “Civilization™ in 1859, for example  Mill added  footnote conceding that “much ot
what 1s here said of the Universities has. in a great measure  ceased to be true™ «CW . XV, 1432 Ct
Mill's letter to Mrs Henry Huth of 7 Jan . 1863 “Twenty years ago [Oxtord and Cambnidge| were
about the last places which [ should have recommended in any parallel case, but they are now vers much
changed, and tree enquiry and speculation on the deepest and highest questions, stead of being
crushed or deadened. are now more nife there than almost any where else i England™ (LL. CW . XV
§19) For the whole question of the revival of the univeraiies. see Sheldon Rothblatt. The Revolunion ot
the Dons Cambridge and Socien in Victorian England (London Faber and Faber. 1968) Rothblatt.
Tradition and Change in English Liberal Education An Essav in History and Culture (London Faber
and Faber. 1976), and Harvie. Lights of Liberalism
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of your country in the coming generation” (257). and so on. Bain. a Professor ata
Scottish university. thought the Address a “mistake” in 1ts setung because Mull
“had no conception of the limits of a University curriculum.™** Certainly Mill
was describing a course of study for which a couple of decades would not have
been too generous a provision of time. He professed himselt "amazed at the hmited
conception which many educational reformers have formed to themselves of a
human being’s power of acquisition™ (221), but 1f his Address was intended as 4
practical proposal then it was one of those occasions when Mill was afflicted with a
kind of solipsism 1n his judgment of human capacities (we have already seen
something similar at work in his view of sex). And past experience 1v again
denied authority as a guide. with all the optimism of one who had never taught in a
university, Mill insists. “let us try what conscientious and intelligent teaching can
do. before we presume to decide what cannot be done™ (221}, In fact the Address 1s
not best read as a constructive proposal for reform of the syllabus. but rather as a
staternent of the values Mill wished to see fostered in higher education. and ot his
own distinctive conception of the contributions the vanious branches of knowledge
could make to this goal. It thus serves as a good sketch-map of the geography of
Mill’s mature thought on abstract subjects. embracing in 1ts way a wider territory
even than that mapped out in the Logic.

Although Mill affected to regard the dispute between the claims of classics and
the claims of science as needless. in that any worthw hile education should include
both, the stand he actually took on this issue was bound to appear a consenative
one. For he pressed the case for the classics in the strongest possible terms “The
only languages . . . and the only hiterature. to which I would allow a place in the
ordinary curriculum. are those of the Greeks and Romans. and to these 1 would
preserve the position in 1t which they at present occupy ™ (225 It may be said that
Mill slightly mus-states the import of his argument here. since the position these
studies then occupied was confined by the traditional philological and textual
preoccupations of English classical scholarship. whereas Mill was pressing for a
much broader study of the ancient world (his tastes and lovalties were n fact
always far more Greek than Roman) in which history and. above all. philosophy
would predominate He certainly did not see himself as endorsing the empty
versifying of the Enghish classical schools. But he was bound to appear to be
upholding the traditional primacy of the classics: Huxley. for example. on a
celebrated parallel occasion. responded in this way 1n contrasting hus own call for
the teaching of science at universities with Mill's eulogy of the classies '
Moreover, at a ime when there was something of a crisis of confidence about just

"*Bain, John Stuart Mill, 127, ¢f Bam's remark on Mill's strictures on universities m his
“Sedgwick™ article “Such aview of the functions of a Universits would not be put torth by ansy man that
had ever resided 1n a Umiversaty: and this 1s not the only occasion when Mill dogmatized on Universities
1n total 1gnorance of their working™ (46

"*4In huis Rectonal Address at Aberdeen in 1874, Huxley exphieithy challenged the pre-enunence
which he took Mill to be assigning to the classics, see “Unnersiies Actual and Ideal.”™ in Thomas
Henry Huxley. Science and Educanon (New York Colher. 19021, 183-4
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what constituted the distinctive merits of a classical education. and when the
discrepancies and contradictions between the various justifications were occasion-
ng some embarrassment,'** Mill's brisk amalgamation of the various arguments
hit a particularly confident and unvielding note: the classics display the most
polished examples of literary form, and they contatn unrivalled wisdom and truth
in their content: the grammatical structures of the ancient languages uniquely fit
them to provide mental training. and exposure to the operation of minds so unlike
our own is itself a most valuable discipline, and so on.

Mill had presented a brief defence of a classical education m shghtly different
and rather more revealing terms twenty-seven years earhier when he endorsed
Tocquevilie's view of the importance to be attached to the ancient literatures “not
as being without faults, but as having the contrary faults to those of our own day.™
There, in more sociological vein, he suggested that these literatures. produced in
“the military and agricultural commonwealths of Antiquity.” exhibit “precisely
that order of virtues in which a commercial society 1« apt to be deficient ™ The
Justification is unequivocally a moral one. And on these grounds he was, in 1840,
already worried about the future of the classics: “If. as evervone may see. the want
of affinity of these studies to the modern mind 1s gradually lowering them mn
popular estimation. this 1s but a confirmation of the need of them. and renders 1t
more incumbent upon those who have the power, to do their utmost towards
preventing their decline.”!*® Here surely 1s the kev to his decision to devote almost
half his Address to a defence of that feature of university education which the
existing system already fostered beyond all others. (For once, Bain failed to see
that Mill was talking about a tendency, not a realized fact. commenting with some
exasperation: “"Mill had taken it into his head that the Greek and Roman classic<
had been too hardly pressed by the votaries of science, and were tn some danger of
being excluded from the higher teaching. . . .™)'*" A glance at the development of
the university syllabus in the last third of the nineteenth century hardiy vindicates
Mill's anxiety that the study of the classics was on the point of extinction But just
as his ideal of what such a study should consist in and produce was far removed
from the actual practice of the day which he seemed to be defending. so his anxiety
about the fate of that study was not a realistic assessment of purely educational

*3For a good example of contemporary soul-searching on this topic. see the collection of essays
edited by Fredenc Wilhiam Farrar. Essavs on g Liberal Educanon (London, Macmillan. 18671 For
discussion, see Rothblatt. Liberal Educanion. Chap v Harvie. Lights of Liberalism. Chap viy, and. for
the corresponding but distinctive Scotush debate, George Davie, The Democratic Intellect Scotland
and Her Universinies in the Nineteenth Century (Edinburgh. Edinburgh Unmiversity Press, 1961)

3%De Tocqueville on Democracy in Amenica [11]." CW. XVIIL, 195 Ct Mill's letter to Herbert
Spencer of 9 Feb.. {867, replying to Spencer’s comment on the Address “In regard to classical
nstruction, I do not altogether agree with you that the side favourable to 1t 1s too strong. for I think there
15 a growing reaction to the opposite extreme. producing a danger on that side which being the side most
in harmony with modemn tendencies has the best chance of being ulimately the stronger™ (LL, CW .
XVI, 1237,

'¥"Bain, John Stuart Mill, 126
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changes, but an example of his familiar and more personal anxiety about the need
for countervailing forces to the increasingly conformist pressure of modemn
society.

Another way of indicating how far removed Mill was from those pressing the
claims of scientific and technological education is to point to the fact that his case
for science is almost entirely couched n terms of its value as a training in method
Science provides. above all. “models of the art of estimating evidence ™ (235), and
the term “models™ naturally suggests that the particular content 1s of secondary
importance. What Mill chiefly offers his audience here 15 a brisk summary of the
Logic. taking the opportunity to press the correct method in circles all too prone to
vanous forms of Intuitionism Comte’s classification of the sciences 1+ followed
from mathematics up to physiology, but at that point Mill reverts to the older
British tradition of “'the science of mind.” referred to indifferently as psvchology
or philosophy (Comte had moved directly from physiology. the study of man’s
physical constitution. including phrenology. to sociology. the study of the lawns
governing man’s action in society ). Thus. that part of Mill's Address which lavs
down "the outline of a complete scientific education™ concludes. revealinghy . by
prescribing the works of Hobbes. Locke. Reid. Stewart. Hume. Hartley, and
Brown To this he appends a brief section on those sciences that deal with “the
great mterests of mankind as moral and social beings™ (243-4). brief because so
few of the attempts at systematic studyv of these topics are considered to have
attained the rank of sciences Political economy and junsprudence are treated as
the only secure possessors of that status. and the account of junisprudence 18 only
one of several ways in which this section differs interestingly from the parallel
discussion 1in Book V1 of the Logic

Only after having devoted three-quarters of his Address to what he called
“intellectual education™ did Mill move onto moral and aesthetic education: but
these proportions are misleading if thev suggest that his audience had not been kept
constantly aware of the moral purposes all education was meant to sene For
example, 1n introducing the student to the philosophic view of history as the
development of stages of civilization (a view with appropriately strong Scottish
connections). the university would thereby——Mill seems to regard the connection
as t0o obvious to need spelling out—be cultivaung a conception of hfe as "an
unremitting conflict between good and evil powers. of which every act done by
any of us. insignificant as we are. forms one of the incidents. a conflict in which
even the smallest of us cannot escape from taking part. in which whoever does not
help the right side 15 helping the wrong. and for our share 1in which. whether 1t be
greater or smaller. and let 1ts actual consequences be visible or i the mamn
mnvisible, no one of us can escape the responsibilitn™ (244 The Headmaster has
ciearly moved over from the lectern to the pulpit. w hatever a university teaches. ™1t
should teach as penetrated by a sense of duty: 1t should present all knowledge as
chiefly a means to worthiness of life. given for the double purpose of making each
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of us practically useful to his fellow-creatures. and of elevating the character of the
species itself " (248).

The voice of the moralist sounds out equally clearly in Mill's discussion of the
value of art. Considered at this level of abstraction, this is one of those
quicksand-like questions whose chief role seems to be to reveal the blind spots in
any philosopher’s sensibihities. For Mill, step-child of English Romanticism, the
cuitivation of the feelings is the core of the aesthetic experience. but only a certain,
rather narrow. selection of feelings seems to be involved. His residual Words-
worthianism surfaces here: natural beauty, for example, 1s said to make us “feel the
puerility of the petty objects which set men’s interests at variance, contrasted with
the nobler pleasures which all might share™ (255). Mill's aesthetic does not easily
accommodate the tragic; where values appear to clash, there is a presumption that
selfishness is at work somewhere. Indeed, not only does art not create a potential
rival realm of value for Mill: beauty 1s not even aliowed to be morally indifferent.
“There is . . . a natural affinity between goodness and the cultivation of the
Beautiful, when it 1s real cultivation, and not a mere unguided nstinct. He who has
learnt what beauty 1s, 1f he be of virtuous character. will desire to realize it in his
own life—will keep before himself a tvpe of perfect beauty 1n human character, to
light his attempts at self-culture ™ (255.) The rider “1f he be of virtuous character”™
threatens to reduce the proposition to a tautology. a process which 1s assisted by his
sliding from “beauty™ in general to “beauty in human character.” 1t 1s a tension
which, 1n other forms. appears elsewhere in Mill"s thought. most notably 1n On
Liberty: the goal of self-development rests on a restricted notion of the self, a self
whose development not only does not impede, but positively fosters, the moral
mnterests of others. Once again, the dim outline of the idea of a common good is
discernible 1n Mill"s thinking here. Itis. in fact. the obverse of his Manichaeanism.
which 1s 1tself another strategy for simplifving the disorderly actualities of moral
experience. Launched into his peroration. Mill quite naturally makes “the ultimate
end” from which his prescribed course of studies takes its “chief value™ that of
“making you more effective combatants in the great fight which never ceases to
rage between Good and Evil™ (256). Inaugural Addresses form an inescapably
programmatic genre, and for that reason Mill's displays several of his chief
intellectual virtues to good effect: the magistenal survey is his natural medium. all
of human knowledge his familiar bailiwick. His occasional tendency to a narrow
and hectoring moralism finds only a subdued expression here. while the awesome
range and dazzling lucidity of his mind are exhibited at their formidable.
impressive best.



Textual Introduction

JOHN M. ROBSON

EQUALITY, as Stefan Collim asserts in the Introduction above. 1s the dominant
theme 1n this volume. Perhaps because the word does not appear in the title of any
of Mill's great essavs, its importance in his thought and life 1s not often
emphasized. The materials now gathered, which demonstrate its sigmificance in
his thought on education and law as well as on sexual. racial. and domesuc 1ssues,
derive from each of the decades of his wniting career, that 1s. from the 18205 to the
1870s." They also cover a wide range 1n provenance.” The majority. eleven of the
eighteen 1n the text proper. onginated as reviews or essays in periodicals. three in
each of the Westminster Review and Fraser's Maguzine. two 1n the Monthh
Repository, and one n each of Tair's Edinburgh Magazine, the Edinburgh
Review, and the Fortmightly Review. Ot these eleven. three were reprinted during
Mill's Iifetime in the Bnitish edition of Dissertanions and Discussions. one
{(“Treaty Obligations™) was republished in the posthumous fourth volume. and one
("“The Slave Power™ in the U.S. editions of that collection. Two of the 1tems. the
Inaugural Address ar St. Andrews tonginally a speech) and The Subjecnion of
Women, appeared as books; and one. Remarks on Mr. Fuzrov's Bill. as a
pamphlet. Parllamentary evidence. in written form and as a transcription of oral
answers (republished in pamphlet form). supplies two turther items. And two
more not published by Mill are presented from manuscript. The appendices given
to ancillary textual matter include essays and fragments by Harmet Taylor Mill.
only one of which was published in her lifetime tin the Wesnminszer), a manuscript

'Ot course, full appreciation of his thought on these matters requires reference to other volumes o
the Collected Works to cite only the most obvious cases. the parallels between The Subrection o
W omen and On Libern will fead readers ot this volume to £wsavs on Podinies und Seaen . N ols XVIT
and XIX of the Collected Works. and the educational wntings will suggest consultanon of the
Autobtographv in Vol 1

*Biblicgraphic details are given in the Edutor’s Notc to each item These include informauon about
provenance {“'not republished” means not republished by Mili). evidence for attnbution and datng.
listing of copies 1n Mill's Iibrary . Somerville College. Oxtord. and the entrv in Mili's bibhrography o
his published wnitings, which has been edited by Nex MacMimnr. J M McCnimmon. and J R Hainds.
Bibhography of the Published Wrinings of J S Mull (Evanston Northwestern University Press. 19450,
this edition beng identified as “MacMinn *



Iviii TEXTUAL INTRODUCTION

fragment of the Inaugural Address. and three publications of the Jamaica
Committee under Mill's chairmanship.

These disparities make 1t convenient to discuss textual matters not according to
dominant focus® or provenance. but chronologically, beginning with “Law of
Libel and Liberty of the Press™ (April. 1825). Nothing specific 1s known of Mill’s
relevant activities at this time, though he was in 1825 immersed in the massive task
of editing Jeremy Bentham's Rarnionale of Judicial Evidence (published in 1827)
The essay. remarkable as the work of a vouth still in his eighteenth year. reveals
some Benthamic echoes (for example. the reference to judge-made law on 20). as
well as much material from Francis Place. whose pamphlet on libel Mill 15
reviewing along with Richard Mence's The Law of Libel. It will be noted that
Place’'s pamphlet was published 1n 1823 (1n fact its separate essays first appeared at
the end of 1822): and Mill had already reviewed 1t favourably 1n the Morming
Chronicle on 1 January. 1824, 2, more than a year betore the article here reprinted.
Quite apparent is Mill's heavy dependence on his father. James Mili. whose
arguments in “Liberty of the Press™ and whose habits of thought and phrasing
reverberate throughout the essay. “We have no higher ambition.” anonymously
and collectively says the young Mill. “than that of treading 1n [James Mill's] steps
[in “Liberty of the Press”]. and. taking his principles as our guide. we shall
endeavour to unravel the sophistry. and expose the mischievous designs of the
enemies to free discussion.™ This article. Mill's fifth for the Westminster since 1its
founding at the beginning of 1824, was the first of his to be given pride of place in
the Radical review.

The wide gap in approach and style between that essay and the manuscript we
have entitled “On Marriage™ is explained by Mill's internal declaration ot
independence after his “mental crisis” and his meeting Harnet Hardy Taylor who.
twenty vears later, was to marry him. This essay. with her companion piece
(printed here as Appendix A). examines in a highly personal tone questions that
had the greatest practical import for their relations.” It 1s therefore very annoying
not to be able precisely to date the manuscripts. The evidence 15 shight: the
watermarks, some of Mill's letters, although none mentions the essays. and the
reference in Mill's essay to Robert Owen’'s definitions of chastity and prostitution.

3Eight of the ttems are directly related to equality of vanious kinds, seven to legal 1ssues. and three to
education: they of course differ greatly in length. so that. as s argued in the Introduction above, more
than one-half of the volume concerns equality. with the remainder divided almost equally between law
and education

‘See 4 Other famihar phrases include "It thus appears. by the closest ratiocmauon™ (6). “a
proposttion which rests upon the broadest principies of human nature™ (), “that umversal law of human
nature” (11), “all history bears testimony™ (13), “secunity for good government” and “see-saw ™ (18)

Friedrich A Hayek, whose researches during the 1940s did much to bring Mil] back mto scholarly
and public repute, published these essays in his valuable and readable John Stuart Mill and Harriet
Taylor Their Friendship and Subsequent Marriage (London Routledge and Kegan Paul. 1951, from
which therr frequent reprinting and quotation unfortunately perpetuated the errors in transcription
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The watermarks, 1831 and 1832.° led Professor Hayek to postulate a date of 1832.
which presents no obvious difficulty when placed in the context of our general
knowledge of their developing relations Helen. the last of the Taylors™ three
children. was born in July. 1831: Harriet Taylor's attitudes towards marriage were
consistently—and sensibly—coloured by her sense of responsibility to her
children. and the views expressed in her and in Mill's essavs suggest a prior and
protracted discussion of the effect of frequent births on a young and inexperienced
mother. By 1832 they clearly had reached emotional intimacy, if the earliest of
Mill’s surviving letters to her 1s correctly dated to August of that vear.” Another
likely occasional cause for the essays appears 1n the marital disruption 1n the
household of W.J. Fox, their friend. whose wife began to live separately from him
though in the same house. her place being taken by his ward. Eliza Flower. Harret
Taylor’s closest and most admired companion. Again. the essays may well have
preceded the six-month trial separation between Harmet and John Tavlor
beginning in September, 1833, when she went to Pans. to be joined there by Mill
1in October * The citation of Robert Owen’s definitions of chastity and prostitution
proves less helpful in dating the essay than one would hope The Owenite attitude
to marnage had been known 1n the 1820s. particularly in the United States. where
an account of one of Owen’s speeches 1n 1827 concludes with mention of his
promptly complying with a request for his optnions on marriage which. having
“before been promulgated in various ways. 1t 1s not thought necessary here to
recapitulate. ™ But where and when would Mill have heard or read the definitions
He had. of course, debated with Owen’s adherents 1in 1825, and his father had
known Owen for many vears, but 1t 1s not known whether or not marriage was a
moot issue in the debates and conversations The closest wording to that appearing
in Mill's footnote 1s 1n the published account of an unbelievably long debate
between Owen and Alexander Campbell in Cincinnati from 13 t0 21 Apnl. 1829,
in which Owen 1s reported as saving: “For real chastity consists. in connexion

"Mill's essay (British Library ot Pohtical and Economie Science. Mill-Taylor Collection. Vol XLIL
No 11isonseven sheets of paper watermarked "E Wise 18317 (probably EastIndia Co paper:, folded
once to make tourteen folios, ¢ 34 Ocm x 21 1cm . wntten recto and verso on the nght-hand side ot
each folio. leaving the left side tree for notes and revisions tas Mill commonly did in these years, tor
example tn his "Notes on Some of the More Popular Dialogues ot Plaw. ~ repnnted n Essavs on
Philosophy and the Classics. CW . X1y Hamet Taylor's companion essas <Mil!-Tay lor Collection, Box
III, No 79115 on two sheets ot paper watermarked ©J Morbes & Co 18327 tolded once to make four
folios. ¢ 19 8 cm x 25 0 cm . wntten recto and verso on all sides

"EL.CW.XII. 114 Havek'sinferred date of July . 1832 which 1x tollowed by Michaei St J Packen
his Life of John Stuart Mill (London Secker and Warburg. 19541, 1< rejected by Protessor Mineha
because of the reference to flowers gathered in the New Forest. where Mill had been on a walking tour
from 19 July to 6 Aug

*See Mill to W.J Fox, EL. CW . XII. 185-9 (5 or 6 Nov . 1833)

YAddress Delivered by Robert Owen. at a Public Meetng, Heid at the Franktin Insttute i the Cin
of Philadelphia. on Mondax Morming June 25 1827 (Phuladelphia Gould, and Moruimer 1827), 39
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with affection, and prostitution, in connexion without affection.”'® It is
hard to believe that Mill (or anyone) read the two thick volumes of that account,
which cannot have had much of a sale in Britain. The first of Owen’s statements in
Britain that approximates Mill's wording was not made until 1 May, 1833, 1n
London:'! Mill is likely to have heard of it—and could even have heard it—and if
this was his first acquaintance with Owen'’s precise views, the manuscript must be
dated as late at least as May, 1833. not by any means an impossible date, but one
that would slightly revise the received view of the rate at which his intimacy with
Harriet Taylor had developed. The exchange of statements between them at that
time would, in fact, help explain the crisis in their affairs that led to the flight to
Paris in September, 1833. It could even be argued that Mill's reference (39) to
Thomas Carlyle simply by his last name implies a closeness of acquaintance on his
part not reached until 1833. But this evidence is very tenuous. and it seems wise,
uniess and until further evidence emerges. to assign only a tentative "1832-337" to
the essays.

About the date of the next item. "Austin’s Lectures on Junisprudence,” there 1s
no such mystery: Mill had finished and sent off the review by 13 September.
1832.'* and it appeared in Tait's Edinburgh Magazine for December of that year.
A devoted friend of John and Sarah Austin at this time, Mill had read law while
staying with them at Norwich a decade earlier. attended 1n 1829 the lectures he 1s
here reviewing, advised John Austin (through Sarah) about the lectures 1n 1830,
was now addressing Mrs. Austin as “My Dear Miitterlein.” and toured part of
Cornwall with them in the interval between the writing and publishing of the
review. It is not, however. mere puffery or “doctrinal matter”.'* nor was it
composed because Mill was unoccupied. Indeed in five or six weeks he also wrote
two other important—and very different—essays. “Corporation and Church
Property” and “On Genius.™"*

The same personal connection lies behind Mill's “Reform in Education,” a
review of Sarah Austin’s translation of Victor Cousin’s Report on the State of
Public Instruction in Prussia. The personal note is muted. sounding only
innocently in the recommendation that her preface to the translation “well deserves
to be separately printed and widely circulated,” because 1t shows “force and
conclusiveness,” and a “happy union . . . of an earnest spirit and a conciliatory and
engaging tone” (64). Probably Mill got from Sarah Austin other information used

°Debate on the Evidences of Chrisnaniny, 2 vols. (Bethany, Va  Campbell. 1829), 1. 120¢15 Apr .
forenoon).

1See “The Address of Robert Owen, at the Grea: Pubhic Meeting. on the 1st of May . 1833,
Denouncing the Old System of the World, and Announcing the Commencement of the New,” The
Crisis, 11 (11 May, 1833}, 141 The passage is quoted in App G. 472-3 below

12See Mull's letters to Sarah Austin and to Thomas Carlyle. EL. CW. XII. 116(13 Sept , 1832} and
117 (17 Sept , 18321

Plbd | 117

“Printed respectively i CW, IV, 193-222, and CW. 1. 327-39
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in the review; in any case the first generation of Philosophic Radicals had engaged
both theoreticallv and practically in the controversies over Lancasterian and
National Schools that occupy much space in Mill's review. especially 1n the long
quotations from Biber. Mill also quotes from his own “Corporation and Church
Property.” modifying the wording slightly as indicated in the vanant notes:'" one
merits mention here. Everywhere and always, Mill savs in the oniginal essay ., and
in its reprint in Dissertations and Discussions. “enlightened individuals and
enlightened governments should . .  bestir themselves to provide (though by no
means forcibly to impose) that good and wholesome food for the wants of the
mind” that “the mere trading market” does not supply (65-6) As quoted 1n his
review of Sarah Austin. the passage lacks the parenthesis, and 1t may be that at this
particular time (though only a vear had passed since the first version in
“Corporation and Church Property™) Mill had entered one of his fiercer moods.
and was less reluctant to restrain benevolent leaders

The next two 1tems. short reviews separated 1n time by seven vears, reflect
Mill's continued interest in legal questions. especially those having to do with
reform. “On Pumishment™ (1834) gives some hints of attitudes seen in newspaper
articles of the 1850s bv Harmiet and John Mill. in Remarks on Mr Fuzrov's Bull.
and in his later comments on justifications for corporal and capital punishment. It
is the earliest of the pieces in this volume to have textual corrections based on
Mill’s emendations in his own copy 1n the Somerville College Library. all such
corrections are described in the headnotes

The second of these short reviews. "Smith on Law Retorm™ (18413, was wnitten
when Mill. though busy finishing his Svszem of Logic for the press. felt obliged to
help work off a debt to Wilham Hickson. who had taken over the Wesimnsier
Review from him 1n the preceding vear It presents no textual problems

While there 1s another gap of nine years between that review and the nextessay .
“The Negro Question”™ (1850). one should not infer that Mill lacked interest in
issues of equality. law, or education during the [840s. which was one of his
greatest decades as an author.'® Indeed. “The Negro Question.” occasioned by
Carlyle's “Occasional Discourse on the Negro Question.”! was Mill'y second
public disagreement on questions ot justice and equahity with his earlier inumate.
for he had responded. 1n “England and Ireland™ (Examiner. 13 May . 184%: to an
article by Carlyle advocating forceful subjugation of the Insh anarchy  From this
time, justice between blacks and w hites became a leading theme 1n Mill's wntings.
as the later essavs in this volume clearly indicate The attack on Carlvle wa<

"*Most of the vanants record changes made when “Corporation and Church Property ™ was revised
for Dissertations and Discussions

'°Of special relevance are s “Claims of Labour™ (1845}, his extended senes of newspaper leading
articles on lIreland (1846-47). and the 1st (18481 and 2nd (18491 eds of hus Prinapies of Polited!
Econom\

""Carlyle. totally contemptuous of Mill « response. lengthened his dhatribe and republished i witr
the utle altered to *“The Nigger Question ™~
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reprinted in the Daily News. with three substantive and several accidental variants;
the substantive changes are given here in notes although there is no reason to think
the reprinted text was supervised by Mill. '®

The next item is Mill"s formal moral renunciation of the legal powers that would
result from his impending marriage to Harriet Taylor. written on 6 March, prior to
their wedding on 21 April. 1851.'% The text is taken from the facsimile reproduced
in Hugh S.R. Elliot’s edition of Mill's letters:*™® the present location of the
manuscript is unknown. It is not surprising that chronologically the preceding
items in the present volume are Harriet Taylor's fragments (here printed 1n
Appendix B), and the succeeding ones are her “Enfranchisement of Women™
(Appendix C) and the pamphlet Remarks on Mr. Futzrov's Bull. in all of which the
abuse of power in sexual and familial relations is central. The last of these, the
pamphlet. prompted by the introduction in Parliament on 10 March, 1853, of a bill
to improve the protection of women and children from assaults, was jointly written
by the two Mills.”’ At this ime Mill was publishing httle, though he was be-
ginning, with his wife, to draft what was finally published as his Aurobio-
graphy . and to sketch out other important essays, including On Liberty and Utilitar-
ianism.**

In the year after his wife's death in 1858 came a great burst of books and articles,
many of the latter on political issues, such as A Few Words on Non-Intervention™
(Fraser's Magazine, December, 1859). the first of the ttems 1n this volume to have
been reprinted 1n full by Mill himself. It 1s also the first to be explicitly mentioned
in the Autobiography. where Mill explains his being prompted to write 1t by a de-
sire to defend England against imputations of habitual selfishness in foreign
affairs, and to account for the colour given to such imputations by the “low tone™
of governmental pronouncements and behaviour (especially Palmerston’s).* This

"*The change at 927 shows someone correcting a first-person singular non-emphatic “will” to
“shall,” a solecism that my mentor A S P Woodhouse. with quite unnecessary exaggeration, said no
Englishman was 1gnorant enough to commut, and no Scot learned enough to avoid (he was implicating
me, like Mill a second-generation Scot)

19That Mill did not view the marriage with insouciance 15 shown even more 1n the letter he wrote to
his wife fifteen months after their union 1n the Registry Office at Melcombe Regis. suggesting that
because his signature in the register was wrregular, they should be married agaimn—in a church (LL. XIV.
96-7)

The Letters of John Stuart Mull, 2 vols. (London. Longmans, Green. 19101, the printed text in
Elliot (I, 158-9), has in the concluding sentence one manifest error, “pretence” for “pretension”

*This echo of the utle of Gertrude Himmelfarb's book on Mill 15 somewhat ironical. but
unavoidable Mill, in his bibliography of his published writings, savs of this pamphlet “In this [ acted
chiefly as amanuensis to my wife " As we cannot apportion responsibility for parts of this work. we
have 1ncluded 1t, like other “'joint productions” (to use Mill’s usual term+—which include the Principles
and On Libern-—n the text proper rather than in an appendix

22He also made, with her help, very extensive revisions of the 3rd eds of both A System of Logic.
Ratiocinanve and Inductive (1851) and the Principles (1852) For comment on the former. see John M
Robson, “*Joint Authorship’ Again The Evidence in the Third Edition ot Mill's Logic,” Mill News
Letter, V1 (Spring, 1971), 15-20

BAutobiography, CW, 1, 263-4
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retrospective account is borne out by a letter of 14 November. 1859. to Alexander
Bain, in which he also says he has just sent the article from Avignonto J. W. Parker
for December publication in Fraser's.** He had the article offprinted (without
revision), hoping it would have quick public effect, and was pleased with the
response.”> The reprint in Dissertations and Discussions reveals very few
changes;*® 1n this respect it is typical of Mill's essays revised between 1859 and
1867 for Volume 1l1 of Dissertations and Discussions (which then first appeared.
along with the 2nd edition of Volumes I and I1).

“The Contest in America™ (Fraser’s. February. 1862) was also repninted 1n
Volume IIl of Dissertations and Discussions. That reprinting suggests the
importance Mill attached to this (and of course the preceding) essay. though a
glance at the contents of Volume Il shows that one criterion he had established 1n
his Preface to the first two volumes in 1859 was somewhat loosely interpreted: he
had excluded papers dominated by comments “on passing events "= Because his
more enduring attitudes are also expressed. no question would be raised were it not
that the companion essay (also 1862). “The Slave Power,” which moreover was a
review of a work by his great friend John Elliot Cairnes, was not reprinted 1n the
Bnitish version of Dissertations and Discussions. In any case. Mill thought “The
Contest in America” had been timely and influential. He had withheld public
comment on the American war because of the Trent incident. feelings over 1t
having abated. he wrote the essay quickly in mid-January while in Avignon -
Writing to William T. Thornton before the essay appeared 1n the February number
of Fraser's. Mill said his views. if noticed at all. would probably be much
attacked. as opposed to the “'tone of the press & of English opinion. a tone which.™
he remarks. “has caused me more disgust than anvthing has done for a long
time."?* Reports of the article’s reception cheered him.™ and his retrospective
view 1n the Autobiography is self-congratulators or—more accurately—
congratulatory of Helen Taylor:

I shall always feel grateful to my daughter that her urgency prevailed on me to write 1t
when I did" for we were then on the point of setting out for a journey of some months 1n
Greece and Turkev. and but for her. I should have deferred writing till our return. Wntten

BLL,CW. XV, 646 Mill, still in Avignon. recetved the number through the post on & Dec (iptd
652)

**Ibid . to Edwin Chadwick, 655 (20 Dec . 1859)

**Normally spelling changes are not recorded m our varant notes. but here the change from
“nvality " to “rivalny T is given. as calhing attention to a different form. also used in a manusenipt by Mili
(114)

“"The Pretace 1s repninted as App A. Essavs on Ethics, Religion and Socien. CW ., X see 493

**See letters to George Grote and Cairnes. LL. CW. XV, 764 (10 Jan . 1862+ and 67 120 Jan |,
1862).

FIbid . 774 (28 Jan , 1862) Cf the discussion in the Introduction. xaui above

“In letters to Henry Fawcett, Cairnes. and Theodor Gomperz. ibud . 776 (6 Mar . 18621, "83 ¢15
June, 1862). and 809 (14 Dec . 1862) In the second of these he qualifies hus apparently favourable
judgment on Seward's despatch “as a whole™ in response to Carrnes’ dissausfaction
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and published when 1t was, the paper helped to encourage those Liberals who had felt
overborne by the tide of illiberal opinion. and to form in favour of the good cause a nucleus
of opinion which increased gradually. and after the success of the North began to seem
probable. rapidly. When we returned from our journey I wrote a second article. a review of
Professor Catrnes’ book published in the Westmunster Review England 15 paying the
penalty. 1n many uncomfortable ways. of the durable resentment which her ruling classes
stured up 1 the United States by their ostentatious wishes for the ruin of America as a
nation; they have reason to be thankful that a few . 1f only 4 few known writers and speakers.
standing firmly by the Americans in the time of their greatest difficulty. effected a partial
diversion of these bitter feelings. and made Great Bnitain not altogether odious to the
Americans *!

The essay was offprinted 1n a textually unchanged version.*~ and published as a
pamphlet in Boston (Little, Brown, 1862) that went through two printings within a
vear. Of the changes between the versions in Fraser's and in Dissertations and
Discussions only one is mmportant, the addition of a long footnote at 133,
consisting mostly of quotation from a letter from Wendell Phillips correcting
Mill's statements about the Abolitionists. Of the minor alterations, perhaps the
most interesting (as typical of Mill's search for the accurate word) 1s his describing
Henry Carey as a “high authority™ 1n 1862 and an “unimpeachable™ one in 1867
(132974).

The review of Cairnes’ The Slave Power. as suggested above. 1s closely related
to “The Contest in Amernica™ tn time as well as theme; 1t appeared. however. in the
Westminster rather than Fraser's, was not offprinted by Mill. and was excluded
from the British Dissertations and Discussions. Like “The Contest in Amenca’ it
was published as a pamphlet 1n the United States. and was included in American
editions of Dissertations and Discussions. There 1s no indication that these
versions were supervised by Mill. so our copy-text 1s the original and only British
version: but substantive variants in the American versions. all minor, are given in
notes. The epistolary record will make twentieth-century authors agamn
sorrowful that technological progress has made haste rather less than slowly.
While travelling with his stepdaughter after completing “The Contestin America,”
Mill offered to review Cairnes for the Westmunster. John Chapman. 1ts editor.
having accepted. Mill-—now back in Avignon—promised on 31 August. 1862, to
have it to Chapman by 20 September at the latest. as 1t was important to call
attention to Cairnes’ book as soon as possible.** He actually sent the review from
Avignon on 11 September, asking for proof or. if there was not ime. to have

Mew, 1, 268

*20ne typographical error was introduced. another was not corrected. and the page numbers were
changed

*30One change 1n the pamphlet, from “round” to “around", 1s not so recorded The accidentals show
undoubted intervention on the western side of the ocean for example. where Mill uses a quotation ot
Cairnes from Clay, both have “neighbours™ for Clay s "neighbors"—but the Amenican verstons delete
the non-U.S “u ™

MLL. CW, XV, 788, 789
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“some careful person . . . collate the proof with the manuscript.” But there was
time, and thirteen days later, after two postal journeys between Avignon and
London, setting, and proof-correction. the last page of proof was returned to
Chapman.**

The intimacy that obtained between Mili and the Austins 1n the 1820s and "30s
did not survive political and personal differences in the late "40s: indeed. when
John Austin died late in 1859, Mill acknowledged his debt to him 1n a note to their
granddaughter, Janet Duff-Gordon. without even mentionming Sarah.*® He brought
himself, however. shortly thereafter, 1o recommend to her that all of her husband’s
lectures be published. revised only to remove the repetitions: when the 2nd edition
of the Province appeared in 1861, Mill actually defended those repetitions as
necessary in lectures to students, against the criticism of James Fitzjames Stephen
in the Edinburgh.”” In assembling her husband's manuscnipts. Sarah Austin found
some gaps 1n the lectures; Mill, hearing of the problem, wrote to Henry Reeve, her
nephew. offering his notes taken thirty years earlier, “to supply. in however
imperfect a manner. the hiatus.”*® This tvpical meticulousness led to the
restoration of important parts of the text. particularly much ot Lecture 39 and all of
Lecture 40, when. six years later. Robert Campbell prepared a so-called 3rd
edition of the Lectures on Jurisprudence.™

To avoid confusion about the status of the edition Mill reviewed 1n October,
1863. a few words about the publishing history of Ausun’s lectures are needed
The ediion he reviewed 1s known as the 2nd. and Campbell's 1s known a» the 3rd.
but those identifications are not exactly nght: the 2nd edition of the Province.
published in 1861, was also designated as Volume 1 of the three-volume edition of
the Lectures in 1863 (the version Mill reviewed. though the onginal heading of his
article refers to them as separate works. and in his notes he cites Volumes 11 and I
as Volumes I and I1). That1s. Volumes II and III of the Lecrures on Jurisprudence
first appeared. and that title was first used. m 1863, so the ediion of 1369 was
really the 2nd. not the 3rd. edition of the Lectures. though (counting the 1861 and
1863 1ssues as one edition) 1t was the 3rd of the Provinc e (though that title was not
separately used in 1869). The matter 1s even further complicated by the 1ssuance in
1863 as a separate publication of On the Uses of Jurisprudence “from the Third
Volume of ‘Lectures on Jurisprudence ™, in the heading of Mill's article 1t 1s so
identified. although, as mentioned above, the Lecrures are said in that heading to
consist of only two volumes

lbid , 792. 798

“lbud.. 658

Ylbid | 674 (10 Feb , 18601, and 757-6 120 Dec . 1861}

Wbid . 822 (15 Jan ., 1863), see also 823 117 Jan . 18631, XV, 1142-3 (30 Jan . 1866, ana XVIL,
1625 (26 July. 1869)

"“London Murray. 1869 There. inthe “Advertsement tw this Edition,” 1. v -1, and agamin ¢ note at
L. 705, Campbell explains the part Mill’s notes played 1n his reconstruction of the text (Apart trom
Lectares 39 and 40, Lectures 3, 4. 5, 22, 28, and 29 werc improved and or expanded
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Mill’s interest having been both stimulated and revealed to Austin and Reeve, 1t
is not surprising that he reviewed the volumes, thus giving himself. as he says in
the Autobiography. “an opportunity of paving a deserved tribute” to Austin’s
memory. and also of “expressing some thoughts on a subject on which. in my old
days of Benthamism. 1 had bestowed much study.™*" Correspondence concerning
the review 1tself has not survived, except in a letter to Henry Samue] Chapman of 5
October, 1863, which mentions that 1t is about to appear in the Edinburgh.*' By
that time Mill was occupied with the first draft of his Examinanion of Sir William
Hamilton’s Philosophv (completed by November). and was thinking of the form
his judgments of Auguste Comte should take. and so. given the detail and length of
the article. it is likely that he worked on it early in the vear.*- The close attention to
the subject matter did not preclude the kind of personal touch that heightens the
sense of mastery. as 1n the indications that he heard the lectures (179, 204). and
had knowledge of the manuscripts (192). There 1s also an echo (though the terms of
the metaphor have altered) of his earlier assessments of Bentham. who 15 here
portrayed as employing a “battering ram” rather than a “builder’s trowel™ (168)
And there 1s another reflection that Mill himself may not have been conscious of.
and that his contemporaries certainly could not have seen. in saving that Austin
*has been 1n nothing more useful than in forming the minds by which he 1s. and
will hereafter be, judged™ (167). Mill comes very close to the views expressed by
his wife and himself about their role as guides for the future.**

Like other articles of this period. the review of Austin was little revised for
republication. It was offprinted without alterations. and only five minor changes
(including two reflecting the difference in provenance and two corrections of
musprints) were made for Dissertarions and Discussions There are rather more
accidental changes than usual. probably because the Edinburgh’s preferred
spellings (s™ rather than “z" in participles and hyphens inserted i some
compound words) and punctuation (especially hghter use of commas) differed
more from Longman’s (and Mill’s) style than did that of the other journals printing
his essays at the time.

The next few years brought Mill to the height of his public acclaim as new books
and editions poured forth and his election as M P. for Westminster highlighted his
1deas and public character. One nevitable result was a great increase in requests
for opinions and appearances, his occasional comphance with which 1s witnessed
in the next two items 1n this volume. his evidence to the Taunton Schools Inquiry
Commussion and his Inaugural Address at St. Andrews Anticipating a request for

“Autobiography. CW . 1. 268

SILL. CW. XV, 889

““He spent the first part of the vear in London, going to Avignon for April and May. returning te
London in June, and then again to Avignon from September unul January, 1864 From April to June he
was troubled by Theodore Gomperz's unrequited infatuation with Helen Taylor

*3See. for one of the less attractive statements, his letter to her ot 29 Jan . 1854 (LL. CW. XIV.
141-2)
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his opinion on educational endowments. he wrote on 21 May. 1866. to his lifelong
friend Edwin Chadwick for information and advice: Chadwick. ever willing.
complied. and some time in the next two months. busy as Mill was with pohucal
affairs (the great Hyde Park Reform agitation occurred mn July. when he also
assumed the Chair of the Jamaica Committee). he sent a draft of his paper to
Chadwick for comment He requested its return on 5 August. and. having made
“various alterations and insertions” to comply with those comments. sent his
answers to the Commission on 9 August, at the same time conveving his thanks to
Chadwick.** The text, taken from Parliamentary Papers . has been altered slightly
to conform to that used in this edition for all of Mill's interrogations and evidence
for parliamentary committees and royal commussions: the most significant
typographical feature 1s the placing of the questions in 1talic tvpe to contrast with
the roman of Mill's answers.

The other item directly related to Mull's public stature 1s his fnaugural Address
delivered to the University of St. Andrews on 1 February. 1867. and quickls pub-
lished 1n an edition of 1000 copies. a 2nd edition of S00 being called for in the same
month. and a cheap People’s Edition of 2000 copies in March, with another tssue
of 1000 in June. The students. 1n electing Mill Rector. were obviously partaking in
a widespread expectation of sagacity from him. and seeking to honour him. rather
than 10 have him serve them in very material ways.*" The general rather than local
aims—though the praise of Scottish universities and the concluding references to
theological studies show his attention to pathos and ethos*"—are clear in the few
sentences he gives to the Address in his Autobiography:

In this Discourse 1 gave expression to many thoughts and opimons which had been
accumulating in me through life respecting the vanous studies which belong to & liberal
education. ther uses and mfluences. and the mode i which they should be pursued to
render those influences most beneficial The position I took up. vindicating the high
educational value alike of the old classic and the new scienufic studies. on even stronger
grounds than are urged by most of thewr advocates and msisting that 1t 1v onhy the stupid
nefficiency of the usual teaching which makes those studies be regarded as competitors
instead of allies. was. I think. calculated. not only to aid and sumulate the improvement
which has happily commenced in the national istitutions tor higher educanon. but to
diffuse juster ideas than we often find even 1n highly educated men on the conditions of the
highest mental cultivation.®”

This account suggests both the time and the care he spent in preparing the Address
tprobably in Avignon. where he spent much of the inter-parhiamentary recess).

“bid . XV 1168, 1172, 1187-8. 1190

**For details of his election and his performance of Rectorial duties. see Anna J Ml The Firvt
Omamental Rector at St Andrews University.” Scorrish Historical Review . XL 19640, 131244

*Cf Bain. John Stuart Mill. 128

CW. 1, 287 Ot the specific notions in the Address, several permit of tuller elucidation than thes
have recenved. 1n one place. for instance. he makes the pont luter fully clucidated by R H Tawnay
saving that Briish character has been shaped since the Stuarts by two influences “commercial
money -getting business. and religious Puntanism™ (253)
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however. he gave httle time to St. Andrews, arnving only on 31 January, and
leaving again on 2 February for two speaking engagements in Manchester before
returning to London on the 5th. (This flurry of activity outside London was quite
untypical; Mill delivered public speeches rarely. even during his parliamentary
career, and almost always 1n London.) He undoubtedly had a printed version in
mind from the beginning, though perhaps he thought a three-hour speech was
fitting to the occasion. The full transcription of his speech in those capacious
repositories, the contemporary newspapers. as well as the quick publication 1n
book form. gave publicity to his ideas. and the response to them was generally
favourable, though, as Stefan Collini points out (liti-liv above), there was cniticism
of his support for classical studies. The Address was widely read in the Umited
States (it appeared in Litzell's Living Age, 1n book form. and 1n the U.S. editions
of Dussertations and Discussions). it was, hike almost all s works. quickly
translated into German. and. unusually, into Hungarian.

The printed text is uncomplicated. with but one variant, probably from the
compositor's misreading of “lines™ for “times."” A portion of what would appear to
be a first draft exists. which differs 1n a muititude of details from the printed
version; the differences are so numerous that attention to them might divert the
reader from the main argument. and so they are given in Appendix D. as variant
notes to the fragment in 1ts draft version.

The Inaugural Address provides a broad and relatively objective survey of many
of Mill's concerns. public and private. the second book in this volume, The
Subjection of Women, gives his tullest argument for the most passionately felt of
these, sexual equality. The book's antecedents may be inferred in part from other
items here included: the companion essays on marriage, the fragments printed in
Appendix B, and Harriet Mill's “Entranchisement of Women™ (Appendix C) Mill
so determinedly and correctly asserted that his attitude to sexual equahty preceded
her teaching of him that his main statement deserves quotation in full:

The steps tn my mental growth for which I was indebted to her were far from being those
which a person wholly uninformed on the subject would probably suspect It might be
supposed. for mnstance. that my strong convictions on the complete equality in all legal.
political, social and domestic relations. which ought to exist between men and women, may
have been adopted or learnt from her. This was so far from being the fact. that those
convictions were among the earliest results of the apphcation of my mund to political
subjects. and the strength with which I held them was, as I believe. more than anything
else, the originating cause of the interest she felt in me. What 1s true 15, that until | knew her,
the opinion was. 1 my mund, little more than an abstract principle I saw no more reason
why women should be held in legal subjectton to other people. than why men should T was
certain that their interests required fully as much protection as those of men. and were quite
as little likely to obtain 1t without an equal voice in making the laws by which they are to be
bound. But that perception of the vast practical bearings of women’s disabilities which
found expression in the book on The Subjection of Women, was acquired mainly through her
teaching. But for her rare knowledge of human nature and comprehension ot moral and
social influences, though I should doubtless have held my present opinions 1 should have
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had a very insufficient perception of the mode 1n which the consequences of the inferior
position of women intertwine themselves with all the evils of existing society and with all
the difficulties of human improvement. 1 am indeed painfully conscious how much of her
best thoughts on the subject I have failed to reproduce, and how greatly that hittle treatise
falls short of what would have been given to the world 1f she had put on paper her entire mind
on this question. or had lived to revise and improve, as she certainly would have done. my
imperfect statement of the case *°

It seems likely. though not provable, that the prionty of publication of her
“Enfranchisement of Women™ in 1851 inhibited the preparation of a fuller work by
them together or by him alone When. three years later. they were planning their
life's work, their lhist of subjects only hints at aspects of the question *"
“Differences of character.” including those arising from sex. “Love.” “Education
of tastes.” “Family & Conventional,” all bear some relation to the themes of The
Subjection of Women. but none is specially close except the first (wnich clearly
suggests the “Ethology™ that Mill never wrote) and the last two (which. especially
the final one. are touched on i1n Harriet Taylor's manuscript fragments). A month
later, in March. 1854. however. when they agreed not to accept John Chapman s
request to reprint the “Enfranchisement.” a work more specifically like The
Subjection of Women 1s implied. *'I think that to refuse was best, on the whole.”
Mill writes to his wife, “for I should not like any more than you that that paper
should be supposed to be the best we could do. or the real expression of our mind
on the subject . . . I only wish the better thing we have promised to write were
already written instead of being in prospect "*“ It remained 1n prospect. however.

until 1860, when Mill felt ready to put down his own thoughts at length Writing to

Henry Fawcett on 24 December. he remarked that he had finished two works
(Considerations on Representative Government and Utilitarianism). and had
“made good progress with a third. " that is, The Subjection of Women ' It was. like
most of his other works. including the other two just mentioned. not occasional.
and his explanation in the Autobiography of its genesis and delaved publication 1s
plausible if not fully conclusive:

It was wnitten at my daughter’s suggestion that there might. in any event. be in existence a
written exposition of my opimons on that great question. as full and conclusive as T could
make 1t. The intention was to keep this among other unpublished papers. improving 1t from
time to time if I was able. and to publish 1t at the time when 1t should seem hkely to be most
useful As ultimately published 1t was enniched with some important ideas of my
daughter’s. and passages of her wning  But 1n what was of my own composition, all that i

*Autobiography, CW . 1. 253n

““The full list reads (1n “confused order.” as Mill sads “Difterences of character (nation, race. age
sex, temperament) Love Education of tastes Religion de I'Avenir Plato Siander Foundation of
morals Utihty of religion Sociahsm Liberty Doctnine that causation 1« will To these.” already
agreed on, he continues. “Thave now added from your letter Fanuly. & Conventional™ (LL. CW XIV.
152 [7 Feb ., 1854]) For comment on most of these see CW . X, cxxp-cxan

WLL, CW, XIV. 189-90 (20 Mar . 1854,

“bid | XV, 716
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most striking and profound belongs to my wite: coming from the tund of thought which had
been made common to us both. by our innumerable conversations and discuss10ns on & topic
which filled so large a place in our minds.**

At any rate. when he decided to publish the book in 1869. after his help in founding
and promoting the Women's Suffrage Society and his advocacy of the cause in the
House of Commons, he seems to have chosen his ime well. Three British editions.,
each of 1500 copies. appeared in May. June. and October. 1869. and two 1n the
United States in that vear: and it was translated almost immediately into French,
Danish, German, Italian. Polish, and Russian.™ Even a casual glance through
Mill’s correspondence for 1869 and 1870 will show just how much interest and
admiration The Subjection of Women earned; indeed. on the surviving evidence,
no other of his works drew so much immediate correspondence. ( The comparison
15 of course skewed because both his public position and his circle of acquaintance
were greater in 1869 than when his earlier works appeared.)

As well as enthusiastic supporters, and such vituperative opponents as J.F.
Stephen. there were some allies who thought Mill's message was unumely if not
excessive; Bain was one, and Mill's reply to him strongly asserts the ripeness of
the time. Mill's impassioned plea. too long for tull quotation here. deserves to be
read, but Bain's subdued summary gives the sense:

Without entering mto an argument with him on his equality view, [ expressed my doubts
as to the expediency of putting this more strongly than people generally would be willing to
accept. Inasmuch as the equality of rights did not presuppose absolute equality of taculties
He rephied with much warmth. contending that the day of a temporizing policy was past. that
it was necessary to show . not simply that the removal of restrictions would leave things as
they are, but that manv women are really capable of taking advantage of the higher
openings And further. he urged. 1t was necessary to stimulate the aspirations of women
themselves. so as to obtain proofs from experience as to what they could do ™

The rapid exhaustion of the first two editions meant that Mill had little ime to
reconsider. and so 1t is not surpnsing that the only textual change is the correction
in the 2nd edition of a misprint (“progressive” for “‘progessive™ at 276 16). or that
one evident error rematned 1n all editions (“she™ at 324.20, corrected 1n this edition

S=CW. 1. 265. he habitually referred to his stepdaughter Helen Tuvlor. as his daughter Later in the

Autobiography . 1n his one-paragraph concluding summary of his post-parliamentary career, he savs 1
have published The Subjection of Women. wntien some years before. with some additions by my

daughter and myself " ubid L 290) It cannot be superfluous, 1n the hight of these disciaimers
point to some 1solated passages that show his personal touch tor example, the echo of Bentham's tone
and terminology 1n the reference to “the power of the scold, or the shrewish sanction” (289). the claim
to personal knowledge of Indian gorernment (303n). the comment. going back to discusstons with his
father. that “sensibility to the present, 1 the mamn quality on which the capacity for practice. as
distinguished from theory. depends™ (305), the typical notion that echoes the passage nere being
footnoted. that men venfy and work out women'< original thoughts (3161, and, perhaps strongest of all.
the account of feelings on emerging from bovhood (337)

“*It 1s surprising that The Subjecnion of Women 1s not listed 1n Mill's bibhiography ot his published
writings. but perhaps the amanuensis simply tailed to copy the entry

**Bain, John Stuart Mill. 131, for Mill's statement see LL. CW . XVIL. 1623-4 dletter to Bam, 14
July. 1869).
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to *he”). Like On Liberrv and Utilitarianism, The Subjection of Women has few
even implicit references: unlike them. and 1n this respect unique among Mill's
books, for no evident reason 1t lacks chapter titles.

The campaign for women's rights occupied much of Mill's time and energy for
the remainder of his life, sharing primacy with the movement for reform of land
tenure, but he, deeply concerned like many others over the European situation. did
not ignore ternational relations “Treaty Obligations.” published over his name
in the Fortmightly Review in December, 1870. shows his concern. as do the as-
sociated letters he wrote to The Times. They were. indeed. wntten at the same
time. for the letters appeared on 19 and 24 November. and Mill returned the proofs
of “Treaty Obligations™ on the 28th.*" In her continuation of Mill's Auto-
biography. Helen Taylor refers to the publication of the article. and says.

he also wrote two letters to the Times in the month of November [&70 on the same topic
They were called forth by a cry. that arose at that ime 1n a portion of the English press. for
plunging England into a war with Russia They were the first protest that appeared 1n any
well known name against such a war. they called torth others and helped to calm down the
warlike excitement that was being aroused ™

Again the text provides no problems. the article was not republished in Mill's
hfetime. and the posthumous version i Volume 1V of Disseriations and
Discussions (1875). edited by Helen Taylor. shows a corrected tvpographical error
(a comma was removed), one minor substantive ("which”™ changed to “that”. a
change purists wish had been more often made 1in Mill's works). and one altered
spelling (s to “z" 1n “"demorahzing™).

The final item in the main text 1s Mill's evidence. given on 13 May, 1871,
before the Roval Commission on the Contagious Diseases Acts of 1866 and 1869
Busy as ever. he was engaged—aided. abetted. and led by Helen Taslor—in
controversy over leadership of the women's suftrage movement.” and active in
the Land Tenure Reform Association. having wntten 1ts Explanatory Statement in
March, and making a speech for it on 15 May He also pubhished "Maine on
Village Communities™ in that month. and was understandably fussed over geting
rid of his Blackheath house. where he had lived since his mamage. preparatory to
moving to his last London home 1n apartments 1 Victoria Street He must have had
little time to consider the details of the adminmistration and operation ot the
Contagious Diseases Acts. of which he certainly had no personal knowledge. and
so his answers, firm and persistent. draw. as Stefun Collimi argues. on principle
and reason, not facts and induction.

The text presents problems that are disguised 1n other cases where Mill's oral

““With the proots went hus offer (of i aboves to act as editor of the £ormrghn while Morley regained
his strength

"CU. 1. 626

““One reason tor the split wax the desire of Mill's group. the Londor Natona! Societs tor Women
Suftrage. to dissociate itselt officiadhy trom the campaign to repeal the Contagious Disedses Aty
despite their admitted noviousness See L7 CW XV I8 an
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evidence is included in this edition, because here there are two versions. one in
Parliamentary Papers and one in a pamphlet issued by the National Association
for the Repeal of the Contagious Diseases Acts that says on 1ts title page. quite
wrongly, “Reprinted Verbatim from the Blue Book ™ Under normal circumstan-
ces, which there is no reason to believe did not obtain, the evidence in the Blue
Books gives what the recorder took down, amended—not by the witness—merely
to ensure sense. Nothing is known that would indicate Mill's control over the
pamphlet text, and neither version is in Mill's library. and so one 1s left with two
differing versions with competing authority. It appears. however, that the
pamphlet was printed. if not verbatim. at least on the basis of the Blue Book. and
not from some version amended by Mill or another.>® The later version has some
evident corrections (“fail” for ““fall” at 365.40. and “care™ for “cure” at 366.47).
and 1n general the pamphlet reflects some attention to clarity. We therefore have
adopted it as copy-text. but have given the variant readings from Parliamentary
Papers in notes,” and accepted, where sense and consistency demanded. some
accidentals from the earlier version. (The resisted urge to do more emendation was
very strong. as will be realized by anyone who has seen supposedly verbatim
reports of her or his iectures or conversation.) The format. as with all such verbal
evidence, has been slightly modified to ease reading: questions are italicized. the
“Q." and “A.” that precede questions and answers in the pamphlet version are
omuitted, as are the numbers of the questions in the Blue Book version: and the full
names of the commission members are given before the first question each asks.

APPENDICES

THE APPENDED MATERIALS are of four kinds: (a) essays and fragments by Harnet
Taylor. before and after her marriage to Mill, that are cognate to his writings on
sexual equality. and 1n the writing of which he had an indirect or even a direct
hand. (b) a draft fragment 1n his hand. (c) material that is not certainly of Mill’s
own composition, though issued over his name with his authority. and (d) editorial
materials.

In the first group fall Appendices A. B. and C. The first of these is Harmet
Taylor’s early essay.® which we have entitled. like Mill's companion piece. “On
Marriage™ (see above, Iviii-1x).®' The evidence for dating. as indicated above. 15

35For instance. errors in the Blue Book are repeated i the pamphiet. and one word in the pamphiet 1«
hyphenated to reproduce an end-of-line hyphen in the Blue Book. while elsewhere m both versions it
appears as one word

1t should be noted that more than half the vanants occur 1n the questions put to Mill, rather than in
his answers

%For a description of the manuscript. see n 6 above

'The manuscript is accompanied by two drafts, which are reprinted, with commentary . in John M
Robson. “Harriet Taylor on Marriage Two Fragments,” Mill News Lerter. XVIII (Summer, 1983),
2-6
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slight. One related fragment is on paper watermarked 1831: the other. closer to our
text, is like it on paper watermarked 1832.%* So we have contented ourselves with
the rather hollow certainty that her essay is of the same unascertained but probable
date as his. i.e.. 1832-33. The essay is of interest biographically. and also as
tending to support. if not confirm. his assertion about her role 1n giving him ideas
that he developed. The most obvious one here is 1n the concluding sentence. It 1s
for you . . . to teach. such as may be taught,. that the higher the kind of enjoyment.
the greater the degree . . .. this hint, coupled as 1t 1s with the notion of the lofty
“poetic nature.” adumbrates a central issue 1n Mill's ethics

Appendix B 1s made up of five items that we attribute jointly to Harriet Taylor
and J.S. Mill. They are all in Mill’s hand. except the title of the first and some
corrections on the first and fourth. which are in hers. but that title. “Rights of
Women—and Especially with Regard to the Elective Franchise—By a Woman
—Dedicated to Queen Victoria.” the character. tone. and svntax of the pieces. and
our slight knowledge of their working habits. all suggest that Mill wrote them at
her dictation and,/or copied them from now lost drafts in her hand Thev all. in
subject and in argument. can be interpreted as preliminary to her “Enfranchise-
ment of Women™ (discussed below }. especially as the paper that 15 watermarked 1s
of 1847 but there 15 no reference to them 1n extant correspondence or memours.

The first and most extensive s on paper of 1847.%" The editonial notes indicate
where Tavlor's changes can be made out (she made alterations in pencil that Mili
traced over in k), and where the length of text on a side suggests piece-meal
composition.

The text of the second manuscript. entitled m Mill's hand "W omen—Rights
of )." is reconstructed from two now separate items n the Mill-Tavlor Collec-
tion.®* No explanation has been found for the curious condition of this manuscnpt
the first two sheets having been cut in half. Tayior pencilled a circled "A™ at the
end of thetextonf. irand acircled "B” attheend of f 2rof No 2:she then.inthe
blank space at the bottom of 3v, wrote (all in taded pencil. except for the first

*Harmiet Taylor's hand has provided no good clues the most promising feature an owcasional long
“s,” appears on other fragments in the collection on paper of 1831 and of 1832 but not in these
manuscnpts and not later. one mught theretore infer that these are later than other fragments wntten on
paper of the same date, but the evidence is too shight tor confident asserton Indeed aimost all of her
extant papers are 1n Box Il of the collection. mostly on paper ot 1832 and rless commonly 107 1831 but
this chance survival does not jusufy a conclusion that she was specially sumulated to begin much but

tinish nothing, 1n the early 1830s

83Mill-Tavlor Collection, Vol XLL No 2. numbered 22 to 31, watermarked *F Whatman 1847 " It
consists of five sheets, ¢ 37 Ocm x22 7em . tolded to make twenty sides. ¢ 18 dem w22 Tom sthe
last two sheets interfolded. so that the fourth sheet makes tt 13-14. 19 200 wnitten recto and verse
numbered by Miil on every fourth foho m the top nght comer There are current canceliations and
mterhinings m Mill's hand. occasionally confirming w ink changes made 1 penail by Tavior

*Ibd.. ff 15-17 and 6. ff S0-1 No 2 consists ot three separate slips written recto and verso, the
first two cut across between lines of text. alf are ¢ I8 4 cm broad the hewght betng respectnely.
¢ 127em .15 2cm . and 22 8 cm The third 15 tn fact tull s1ze. for the two scraps making up N €&
ff 50-1, are the missing bits of No 2. measunng respectinels « 10 Lem v Semand ™ 6om Vs 3
cm . they fitexactly (bv text and watermark as well as measurement! the first two seraps ot Ne 2 The
watermark 1s again “{J Whlatman [ 1}847
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twenty words of “B.” where the pencil has been mked over). following a circied
"A™ and “B.” the same words that Mill wrote in ink on Ir and 2r of No. 6—i.e. . the
parts of 1r and 2r of No. 2 that were cut off. Also. after the first word on No. 6.
f. Iv (“extinction.”™). which ends a paragraph. she has pencilled “Rights of women.™
Whatever the explanation, there can be no doubt that the sequence of scraps is (as
here published) No. 2. f. Ir: No. 6. f. Ir: No. 2. f. 1viNo. 6.f. 1viNo. 2, f. 2r.
No. 6. f. 2v (because the slip is bound in backwards): No 2. f. 2viNo. 6. {. 2r;
No. 2. f. 3r; No. 2. f. 3v (top half).

The third manuscript. headed rather ungrammatically in Mill’s hand “The
Rights of Women to the Elective Franchise and Its Advantages.™ is clearly an out-
line rather than a finished document or even a draft.®® The fourth manuscript.
headed in Mill's hand “Why Women Are Entitled to the Suffrage.”*" and the fifth
unheaded manuscript®” are even more patently outlines.

Although only preliminary workings. these are all informative. not least in their
expressing radical feminist principles rather more openly than do “The Enfranch-
isement of Women™ and The Subjection of Women 1t may be noted incidentally
that the title of the latter 1s adumbrated at the opening of the second paragraph of
“Women—(Rights of ).”" Certainly the manuscripts indicate singly and collectively
the extent to which questions of sexual equality were in the minds of Taylor and
Mill i the late 1840s when, 1t seems fair to say. therr effective authornal
collaboration was really beginning. as Mill's account in the Aurobiography of her
part in Principles of Political Economy and his dedication of that work to her assert
so strongly.®®

Appendix C. “The Enfranchisement of Women.” was the only published
expression of their views on sexual equahty during Harriet Taylor Mill's Iifetime.
That the items included in Appendix B are related to its composition is suggested
by Mill's letter to her of 21 February. 1849, wherein he says that the best contribu-
tion to improved relations between women and men would be for her to finish her
“pamphlet—or little book rather. for it should be that.” He adds: "I do hope vou are
going on with it—gone on with & finished & published 1t must be. & next season
t00.”®” That urgency was not complied with, but just over a year later, on 19
March, 1850, when writing to Hickson about the possibility of articles for the
Westminster, Mill says that he may be moved to write on the whole question of the
effect of laws and customs on the status of women.”" The occasion for completing

SIbid . ff 33-4 The identifying part of the watermark 1 not on this sheet which s folded once to
make two folios. ¢ 19 0 cm x 22 8 cm . wnitten Ir. 1v, 2r (top only)

%ibiud.. ff. 20-1 Again the identifying part of the watermark 15 not on this sheet, which 1s folded once
to make two folios, ¢ 18.7cm x 22 5 cm.. wntten 11 (1:4 left blank). Iy (2 5 lett blank), 2r ({4 left
blank)

“’Ibid , . 32. Once more the identitying part of the watermark 1s not on this single tolio, ¢ 18 2¢m
x 22.1 cm., written recto only

%8See CW, 1. 255-7. and I11. 1026

SLL, CW, XIV, 13

lbid . 47-8
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the essay came in October. when the New York Tribune reported on the Women's
Rights Convention in Worcester. Massachusetts: here obviously was a chance to
show advanced British opinion that the United States was leading the way. But the
essay was not finished before 3 March, 1851. when Mill offered to send 1t to
Hickson within a week for the April number of the Westminster ' Indeed, 1t was
not quite ready even then. for. learning that the April number was full. Mill
delayed a little further. but finally sent 1t for the July number (expressing relief that
it escaped association with the “despicable trash™ printed in the April number) -
Hickson was at this time trving vainly to get Mill to reassume editorship of the
review, but Mill. who had—after over twenty years of love—finally marned
Harriet Taylor on 21 April, seems not to have been seriously tempted * In an
undated letter, probably of late May. Mill wrote again to Hickson. to say that he
wished to keep the proof. which had just armived. as long as was convenient, 1t
being “"necessary on such a subject to be as far as possible invulnerable.” T have
not,” he continues. "quite fixed on a heading. The best I have thought of 1s
‘Enfranchisement of Women * The one you propose with the word "sex’ 1n 1t
would never do. That word 1s enough to vulganze a whole review It s almost as
bad as ‘female.”™" The touchiness here evident 1s much more pronounced in the
next letter to Hickson on 9 June.

I am surprised to see by the revise of my article that you have made two verbal alterations
I gave you the article on an understood consideration. the only one on which Lever wnite.
that no alterations should be made by anyone but myself, & trom this condition I cannot
depant I have returned the corrected revise to the printer | should be obliged by your letung
me have (1f possible before the review 1s outi twenty-five separate copies. at my expense |
wish for no title page. but in place of 1t 4 page with only the words “Reprinted from the
Westmunster Review for July 1851 I should like to <ee a proof of the reprint

It will have been noted that in the correspondence with Hickson Mull
consistently refers to the article as his own. because Hickson was famihar with
Mull's handwriting. one may infer that the manuscript was 1n his hand {as are those
in Appendix B). There is, therefore. on this evidence some uncertamnty about
authorship. and the essay has been attributed to Mill by some Ay will be seen.
however, most of the evidence lies in the other scale. Ml 1t will be recalled. had
urged Harriet Tavlor to finish her “pamphlet”™ or “little book.™ After its publication
(and their marriage). he wrote to Anna Blackwell. on 16 August. 1851, noting that
the article was anonymous. and declming her attribution of 1t to him. " This 1s &
quiet hint. but the next 1s more vehement. 1n a letter to his wife on 6 March. 1834,
when reporting a letter from John Chapman proposing to reprint the arucie. which

Ubid . 55-6

“lod |, 56 (10 Mar ). 56-7 (19 Mar ). and 61-2 114 Apr
Ihid , 62 and 63 ([28"] and 29 Apr )

Plod | 66

lind . 69

Ibd | 75
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Chapman “vulgarly calls . . . the article on Woman.” Mill says, "How very vulgar
all his notes are. 1 am glad however that 1t is your permission he asks.™ He goes on
to ask her what to do.”” She. as always. comphed. and he reported to her on 20
March:

1 sent to Chapman the letter vou drafted, exactly as it was. only choosing the phrases |
preferred where you gave the choice of two I think that to refuse was best, on the whole, for
1 should not like any more than vou that that paper should be supposed to be the best we
could do. or the real expression of our mind on the subject This 1s not supposed of a mere
review article written on a special occasion as that was, but would perhaps be so 1f the same
thing were put out, vears after, under our own auspices as a pamphlet. 1 only wish the better
thing we have promised to write were already written instead of being in prospect In any
case the article will of course be 1n any collection or rather selection of articles which we
may either publish in our Iife. or leave for publication afterwards. & whichever we do 1t
shall be preceded by a preface which will shew that much of all my later articles. & all the
best of that one, were. as they were, my Darling’s ™

On any assumption about authorship 1t is difficult to interpret the remark. "I should
not like any more than you that that paper should be supposed to be the best we
could do.” and the comment that “the best” of the “Enfranchisement™ was hers
leaves open the interpretation that the rest. the “worst.” was his. In the preface to
the article when republished. he says more clearly that the essay is different from
the “joint productions.” in that his share in it was “little more than that of an editor
and amanuensis” (393) He also elaborates the excuse for the essay’s failure to do
her mind justice. and says. in my view conclusively. that her authorship was
known at the time. Indeed. in an angry letter to George Jacob Holyoake of 21
September. 1856. he 1s explicit on the subject:

On returning a few days ago from the Continent I tound your note inclosing the reprint ot
my wife’s article in the W R on the enfranchisement of women I think vou are not justified
in reprinting 1t without asking the permission of the author which you could easily have done
through me. still less with many errors 1n the reprint | have marked the principal of them in
the margin of the copy vou sent. One particularty offensive 1s the excessive vulgarity ot
substituting “woman" for "Women"": this occurs in several places and in the first paragraph
One of the purposes of wnting the article was to wam the American women to disunite their
cause from the feeble sentimentality which exposes 1t to contempt & of which the stuff
continually talked & written about “woman™ may be taken as a symbol & test,—& 1t 1s
therefore very disagreeable to the wniter to see this piece of vulgarity prominent on the face
of the article self ™

And later. in 1865, in agreeing to the publication of his articles by his election

Tlbnd . 177

"Ibid . 189-90. part of this letter 15 quoted above (Ixix) with reterence to “the better thing.” 1 ¢ . The
Subjection of Women

LL, CW, XV, 509-10 In quoting from J G Forman's “Women's Rights Conventon™ 1n the
“Enfranchisement.” Harriet Mil} was careful to alter the vulgar “Woman™ to “women™. see the collation
in App G, 458-0 below
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committee. he says that if the “Enfranchisement™ 1s reprinted. "1t must be as my
wife's. not as mine’: and 1n thanking Moncure Conway for his report of the
article’s value inthe U.S.A ., he comments on how much pleasure its author would
have taken from the movement's progress. “had she lived to see 1. Finally . m
prepanng for the reprinting of the essay as a pamphlet. with "by Mrs. Stuart Mill”
on the cover. he describes it to Herbert Spencer as “Mr« Mill's paper.”™ and after the
publication refers to it in correspondence as hers ®' It1s not fancitul. further. to see
the delay in completing the article and the spitetul annovance over details as not
being characteristic of Mill in reference to wnitings unmistakably his own One
may safely conclude that the article 15, on the common understanding of
authorship. Harriet Taylor Mill's: on her and her husband’s understanding. 1t 1v a
“joint production”: but to accept that description here 1s surely to weaken the claim
that she plaved a major role 1n those joint productions that appeared under his
name. Attributing it to her. of course. again strengthens the case tor her influence
on Mill's thought (see the Introduction, xxx11 above. for resemblances:

The transmission of text among the different versions seems clear the original
article (or 1ts textually 1dentical offprinty served a< base text tor the st edition of
Dissertanions and Discussions, in which nine substantive changes were 1ntro-
duced. The 2nd edition of Dissertanions and Discussions was based on the first.
four substantive changes being made None ot these appears in the pamphlet of
1868. and onlyv one of the nine introduced in 1859 1« ween there. while the pamphlet
differs from all other versions in twenty-two substantives The inference that the
version of 1868 was based on that of 1&51 1« borne out by a study of the accidental
vanants. where 1n punctuation those two agree as agatnst Dissertunions and
Discussions in sixteen cases compared with one agreement between 1565 and
Dissertations and Discussions as agamst 151 2 No elaborate conclusions seem
necessary or justified: it appears probable that Mill. having made the changes tor
the st edition of Disserranons and Discusstons himself. thought httle about the
(typrcally) minor changes for the 2nd edittion. but called on Helen Tavlor's
collaboration 1n preparing the pamphlet. for which they used the most comenient
base text, a copy of the offprint

The second kind of matenal i the appendices 1s found 10 Appendin D, the draft
of part of the Inaugural Address. which has 4 quite different. and much shghter.
interest. as giving one of the rare ghmpses of Mill. lute 10 ife. revivng 4 work

®iid . X V1, 1059 letter to Chadwick. 2% May . 18651 ana 1106-7 (2300t X635+ Wath the latter
cf ibid., 1289 dletter to Parker Pidlsbury 4 Julyv, 1867

Mibid | 1270 (letter to Spencer. 24 May. 1867 XVIL 1610 detter 0 Emnie Cazelles, 30 M
1869), and 1670 and 1747-8 (letters to Paulina Wrnght Davis 11 Dec L1868 and 22 July . 18700 Twice,
in recommending 1t, he does not give an author uhid . XV1 145127 Sepr | 8oNi and 147603 Nov
1868}

**The vaned spellings tincluding hyphenation and mubal capitaiization! are less conclusne but abse
less sigmificant. 1n five cases 1868 1 consonant with [85 1. ten with the 2nd ed ot Divveraanons un
Discussions (in eight of these the st ed also agrees) and m mine ws reading i~ unique
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thoroughly as to wording. but not finding it necessary to make structural or
argumentative changes. Both economy and precision were well served in what
must have been arapid rewriting. This fragment was probably preserved merely by
accident when many of the Mill-Taylor papers were destroyed in Avignon after
Helen Taylor’s return to England in 1905: it found a place in a miscellaneous
collection bought from the Avignon bookseller J. Roumanille by George Herbert
Palmer, and eventually was deposited in the Houghton Library. Harvard
University.

Appendix E is of the third kind: it consists of three documents 1ssued by the
Jamaica Committee under Mill's charrmanship. one dating from 1866, and two
from 1868. Mill's name appears first among the signatories of each, and he must
have approved, even 1if he did not draft. the contents of each His passionate
involvement in the attempt of the Committee to bring Governor Eyre to trial,
discussed in the Introduction (xxvi-xxvii). is fully illustrated n his parliamentary
career. both 1n his speeches and actions and in attacks on and defences of him 1n
Parliament and the press. The texts for the documents are based on different
sources. The first. the extensive ““Statement of the Jamaica Commuittee.” 27 July.
1866. is taken from Volume 111 of the series of Jamaicu Papers issued from time to
time by the Committee. It also appeared 1n the press No official copy has been
found of the second document. an address to friends of the Committee. dated
October. 1866. Our text 1s taken from the Examiner of 13 October, where the
format appears less altered by newspaper practice than that in the Daily News of 12
October The third. the concluding statement by the Committee. dated 15 July,
1868. and 1ndicating the winding up of 1ts business. comes from a printed letter.
two copies of which are in the Mill-Taylor Collection: no full version has been
found in the press, which by then reflected the general public indifference or
hostility to the Committee’s cause. though a summary of the statement is 1n the
Daily Telegraph of 24 July.

The final two appendices contain editorial materials. Appendix F lists the
textual emendations, most of which are corrections of typographical errors. Ap-
pendix G. the Bibliographic Appendix. provides a guide to Mill's reterences
and quotations. with notes concerning the separate entries. and a list of substantive
variants between his quotations and their sources. The 1tems in this volume contain
references to more than 150 publications (excluding Statutes and Parliamentary
Papers and unidentified anonymous quotations, but including classical tags and
references that occur in quotations from others). Mill quotes from over seventy of
these. including the eight works he reviews. The most extensive quotation is. as
one would expect, from the reviewed works; a large number of the shorter
guotations (some of which are indirect) are undoubtedly taken from memory. with
no explicit references being given, and the identification of some of these 1s
inescapably inferential.

Because Appendix G serves as an index to persons. writings. and statutes.
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references to them do not appear in the Index proper. which has been prepared by
Dr. Jean O'Grady.

TEXTUAL PRINCIPLES AND METHODS

AS THROUGHOUT THIS EDITION. the copy-text for each item 1s that of the final
version supervised by Mill.** Details concerning revisions are given 1n the
headnotes to each item and in the discussion above.

Method of indicating variants. All the substantive variants are governed by the
principles enunciated below: “substantive™ here means all changes of text except
spelling. hyphenation. punctuation. demonstrable typographical errors. and such
printing-house concerns as type size, etc. The substantive vanants are of three
kinds: addition of a word or words. substitution of a word or words. deletion of a
word or words. The following illustrative examples are drawn. except as
indicated, from “The Contest in Amenica.”™

Addition of aword or words: see 128 In the text. the last word of the passage
“A nation which has made the professions that England has made™ appears as
““made “”". the vanant note reads "““+67" The plus s1gn indicates an addition 1n
the edition signalled by the following numbers The editions are alway« indicated
by the last two numbers of the vear of publication. here 67 indicates 1867 (the 2nd
edition of Volumes 1 and Il of Dissertanons and Discussionsy Information
explaining the use of these abbreviations is given in each headnote. as required.
Any added editorial comment 1s enclosed 1n square brackets and 1tahicized.

Placing this example 1n context. the interpretation 1s that when first published
{1862) the reading was “A nation which has made the protessions that England
has™; this reading was retained in the offprint (also 1862): but in 1867 the reading
of the concluding clause became “that England has made™

Substitunon of a word or words: see 1299°% In the text the passage "Now that
the mind of England™ appears as “Now “that“ the mind of England™. the vanant
note reads " “+62'= _when". Here the word followng the edition indicator 1s that
for which “that” was substituted: applving the same rules and puttung the variant n
context, the interpretation 1s that when first published 1n 1862 tindicated by 62"
the reading was “Now . when the mind of England™. this reading was retamed in the
offprint (indicated by 627): 1in 1867 1t wax altered to “Now that the nund of
England™.

Deletion of a word or words. see 1417 and 65~ The first of these 1s typical.
representing the most convenient way of indicating deletions 1n a later edition In
the text on 141 a single superscript * appears centred between “repudiation ™ and

*'The argument tor this practice 1s given in my “Prinoples and Methods n the Coliected Edon of

John Stuart Mill.” in Edinng \ineteenth-Centurs Texts. ed Johrn M Robson (Toronto Universits of
Toronto Press, 19674, 96-122
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“Unless™; the variant note reads /62"~ Mississippi was the first state which
repudiated, Mr. Jefferson Davis was Governor of Mississippt. and the Legislature
of Mississippi had passed a Bill recognizing and providing for the debt, which Bill
M. Jefferson Davis repudiated.” Here the sentence following the edition indicator
was deleted. Applying the same rules and putting the variant in context. the
mterpretation is that when first published (1862) and offprinted (also 1862) the
sentence appeared between “repudiation.” and “Unless™. in 1867 it was deleted.

The second example (65'°) illustrates the method used to cover more
conveniently deletions when portions of the copv-text were later reprinted, as in
the case of “Reform in Education,” in which Mill quotes from his own
“Corporation and Church Property.” which was republished in Dissertations and
Discussions, Volume I. (That s, there is here. exceptionaily. a later version of part
of the copy-text. whereas normally the copy-text is the latest version.) In the text
the words “a particle worse than™ appear as " “a particle* worse than™’; the vanant
note reads “ < —59.67". The minus sign indicates that in the editions signified the
words enclosed were deleted. Putting the example in context. the interpretation 1s
that when first published (1834) the reading was (as 15 clear in the text) "a particle
worse than'": this reading was altered in 1859 (the 1st edition of Dussertation and
Discussions) to “worse than™: and the altered reading was retained in 1867.

Dates of footnotes: see 133n. In this edition the practice is to place immediately
after the footnote indicator, 1n square brackets. the figures indicating the edition in
which Mill's footnote first appeared. In the example cited. "[67]" signifies that the
note was added in 1867. In the only other instance in this volume (at 420n)
“{~67]" signifies that the footnote in the draft manuscript was removed for the
printed version. Elsewhere, where no such indication appears, the note is in all
VETSIons.

Punctuation and spelling. In general, changes between versions in punctuation
and spelling are ignored. Those changes that occur as part of a substantive variant
are included 1n that variant, and the superscript letters in the text are placed exactly
with reference to punctuation. Changes between italic and roman type are treated
as substantive variants except in titles of works. abbreviations. and in one case
(“prima facie™ at 275.33) a foreign phrase. One unusual old form (“‘began” rather
than “begun™ at 315.15) has been retained. as 1t persists through three editions.

Other textual liberties. Some of the utles have been modified or supphed, but
most are those found in the copy-texts “Law of Libel and Liberty of the Press™ and
“Austin’s Lectures on Junisprudence™ are taken from the running titles. The
manuscripts, if not entitled. are given titles reflecting their contents. as are the
short review “Smith on Law Reform™ and the two extracts from Parliamentary
Papers. The headnotes give information about original headings and titles (the
running titles, when cited. are standardized in capitalization and font). The dates
added to the titles are those of first publication or, for manuscripts, composition.
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When footnotes to the original titles of articles gave bibliographic information,
these have been deleted, and the information given in the headnotes. The original
headnote to “The Negro Question,” which was supplied by the editor of Fraser's
Magacine, is given as a footnote.

Typographical errors have been silently corrected in the text. they are histed in
Appendix F. Some of these, as well as some vanants, are indicated by Mill in
copies now in Somerville College, Oxford (signified by “SC™ in our notes). In the
headnotes. errors in the quotations from Mill's bibliography. the manuscnipt of
which is a scribal copy. are also silently corrected: the note below lists them.™
While the punctuation and spelling of each 1tem are retained. the stvle has been
made uniform: for example. periods are deleted after references to monarchs (for
example, “Charles 1.”), dashes are deleted when combined with other punctuation
before a quotation or reference. and italic punctuation after italic passages has been
made roman. For consistency . 1n a few places titles are given an initial capital. and
at 270.10 an 1mtial capital has been placed on “parliament™. In monarchs’ titles the
sequential designations have been regularized to roman numerals (for example.
“Francis the First™ 1s given as “Francis 7). Indications of ellipsis have been
normalized to three dots plus. when necessary. terminal punctuation The
positioning of footnote indicators has been normalized so that they alwavs appear
after adjacent punctuation marks: 1n some cases references have been moved from
the beginning to the end of quotations for consistency. Where the copyv-text 1s
manuscript. the ampersand 1s given as "and™. in those 1n Appendix B contractions
such as "w¥" are expanded and superscripts lowered.

Also. 1n accordance with modern practuice. all long quotations have been
reduced 1n type size and the quotation marks removed. In consequence. 1t has
occasionally been necessary to add square brackets around Mill's words in
guotations: there 1s little opportumty for confusion. as there are no editonal
insertions except page references Double quotation marks replace single. and
titles of works originally published separately are given in italics At 198.3 and
245.26-7 quotation marks have been placed around “Vision™ t1.e.. Addison’s
“Vision of Mirzah™) and "Hymn to Intellectual Beauts™ by Shelley Mill's
references to sources, and additional editorial references (1in square brackets), have
been normalized. When necessary his references have been corrected. a list of the
corrections and alterations 1s given 1n the note below **

*The corrected scnibal errors (the erroneous reading first. with the corrected vne tollowing in square
brackets) are
62 5 Miss [Mrs |
86 S negroes” {negroes.’]
2164 1 {on]

¥*Following the page and line notation. the first reference s to Mill's idenufication the corrected
wdentification (that which appears in the present text) follow s in square brackets There i« no indication
of the places where a dash has been substituted for & commad to indicate adjacent pages. where " " or



Ixxxii TEXTUAL INTRODUCTION

As indicated above, the format of “The Contagious Diseases Acts™ has been
made compatible with that used elsewhere in this edition for Mill's parhamentary
evidence: the numbers of the questions have been deleted; the questioners’ names
are given in full; and the questions are given 1n 1talic (this practice is also followed
in “Educational Endowments.” where Mill’s evidence was given in writing rather
than viva voce).
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“Pp " replaces "p " or “pp " (or the reverse). or where the volume number has been added to the

reference

18.33 45 [45-6)

24n.3 75 (75-6]

29n.2 'V 527 [Vol XIV, col 1128] (JSM was using a different version)

29n.4 1x [XVII]

29nS5 Ihd [XVII 112} [for the vol no of State Tnals and the page no of Holt, which 15 111
in the previous note)

78.21 22,23 [73]

174n.3  xciv {xciv n]

17713 116 [116n)

185n 10 273 [273-4]

164.15 278 [278-9]

197n 1 134 [134-5]

20In 1 439 [439-40)

204n.2 24 [24-5]

204n.4 150 [150n]
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LAW OF LIBEL AND LIBERTY OF THE PRESS

1825



EDITOR'S NOTE

Westminster Review ., 111 (Apr . 1825), 285-321 Headed “Art [ Onthe Law of Libel. with
Strictures on the self-stvled Consttunonal Assoctanon [By Francis Place | 8vo pp 73

London John Hunt 1823. The Law of Libel By Richard Mence. Esq. of the Middle
Temple. Barnister. &vo. 2 Vols i one. pp 595. London {* Pople]. 1824 7 Running titles

“Law of Libel and Liberty of the Press.™ Unsigned: not republished Idenufied 1 Mill's
bibliography as “An article on the Liberty of the Press. in the sixth number ot the
Westminster Review” (MacMinn. 6) Vol. {1l of the Wesrminster in the Somerville College
Library has no corrections or alterations  For comment on the review. see xi-xli and hvin
above



Law of Libel and Liberty of the Press

THE TWO PUBLICATIONS which we have chosen to head this article. possess
considerable merit. and we do not hesitate to recommend them to our readers. as
worthy of an attentive perusal

The first, though no name appears In the utle-page. 1s the acknowledged
production of a known and tried friend of the people ' It consists of a series of
essays. all of which. except the last, appeared nearly two vears since 1 a weekly
newspaper. Jt comprises a summary exposure of many of the abominations
contained in what 1s called the Law of Libel. as well as 1n the administration of that
Law: and a brief review of the acts of 1 body of men. now sunk nto obscunty. who
were at one time notorious under the name of the Constitutional Assoctation We
will not say that the author has completely exhausted the subject. but we consider
no small praise to be his due. for having said so much. and so much to the purpose.
in the narrow compass within which. by the onginal design. he was unavordably
confined.

Mr. Mence's work attracted our attention. from being advertised as dedivcated to
the Constitutional Association. What might be expected from a work. appearing
under such auspices. our readers have no occasion to be informed We. however,
had not proceeded far in the perusal. before we found Mr Mence to be. nat a
humble aspirant after ministerial patronage. content to lend him«elf to the purposes
of those who would keep the human mind 1n perpetual bondage: but one who does
not shrink from exposing. even at the risk of his professional success. the vices of
existing institutions: one who dares give utterance to great and important truths.
however little acceptable. to the nch and powerful. and who would be. for that
reason alone, deserving of high praise. had he executed his task with far fess abilis
than he has displaved.

Without entering tnto a cnitical examination of the ments and detfects of these
two works. we embrace this opportunity of delinvening our sentiments upon the
highly important subject to which they refer: availing oursehves ot the language of
either or both of them. as often as it appears pecuharly adapted to our purpose

We shall divide our remarks into two parts: in one of which we shall discuss the

[*Francis Place The essays (eacept the lasty first appeared in weekly front-page

instalments 1n the Bruush Luminan and Weehly Intelligencer trom 3 Nov w0 22 Dec .
1822,
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general question. to what extent restraints upon the freedom of the press can be
considered as warranted by sound principles of political philosophy; and in the
other, we shall take a brief review of the English Law, and of the doctrines of
English Lawyers, on this subject: and we pledge ourselves to prove, that the Law
of England is as unfavourable to the liberty of the press. as that of the most despotic
government which ever existed: and. consequently. that whatever degree of that
liberty is enjoyed in this country. exists, not in consequence of the law ., but in spite
of it.

The general question has usually been disposed of in a very summary way. It
has, in fact, been regularly assumed, first, that to employ the press in any other
than a certain manner. is inconceivably wicked: and secondly . that. for this reason,
it is the duty of the magistrate to prevent it. by fine and imprisonment, 1f not by
means still more certainly and more promptly effectual.

The author of the article “Liberty of the Press.” in the Supplement to the
Encyclopaedia Britannica, has, however, set the example of rather a different sort
of reasoning; and (what was never completely or consistently done before) he has
pointed out the considerations on which this question really turns. We have no
higher ambition than that of treading in his steps: and. taking his principles as our
guide, we shall endeavour to unravel the sophistry. and expose the mischievous
designs of the enemies to free discussion.

That the press may be so employed as to require punishment. we are very far
from denying: 1t may be made the instrument of almost every imaginable crime

There 15 scarcely a nght.* for the violation of which. scarcely an operation of govern-
ment, for the disturbance of which. the press may not be employved as an instrument. The
offences capable of being committed by the press are indeed nearly coextensive with
the whole field of delinquency.

1t is not, however. necessary to give a separate defimtion of every such violation or
disturbance, when committed by the press. for that would be to write the penal code a
second time: first descnibing each offence as 1t appears in ordinary cases. and then
describing it anew for the case 1n which the press 15 the particular mstrument

If. for the prevention of the violation of rights. it were necessarv to give a separate
definition, on account of every instrument which might be employed as a means of
producing the several violations. the penal code would be endless. In general the instrument
or means 1s an immaterial circumstance The violation itself, and the degree of alarm which
may attend it, are the principal objects of consideration If a man 1+ putin fear of his life. and
robbed of his purse. 1t 1s of no consequence whether he 15 threatened with a pistol. or with a
sword In the deposition of a theft. of a fraud. or a murder. 1t 1s not necessary to include an
account of all the sorts of means by which these injuries may be perpetrated It s sufficient if

*Article “Liberty of the Press™ [1821] (in the Supplement 10 the |Fourth. Fifth.
and Sixth Editions of the] Encyclopaedia Britannica near the beginning). [James Mull,
Essays (London: Innes. [1825]), pp 3-4.].S. Mill is using this text rather than that in
the Supplement.} This invaluable essay s from the pen of Mr. Mill, the historian of
Brniish India. [The concluding reference 15 to The History of Brinsh India. 3 vols
(London. Baldwin, er al., 1817 [1818]).]
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the injury itself is accurately described. The object 15, to prevent the injury, not merely when
produced by one sort of means or another sort of means, but by any means.

As far as persons and property are concerned. the general definition of the acts by which
nghts are liable to be violated, has always been held sufficient. and has been regarded as
including not less the cases in which the instrumentality of the press has been emploved.
than those in which any other means have been employed to the same end. Nobody ever
thought of a particular law for restraining the press on account of the cases 1n which it may
have been rendered subservient to the perpetration of a murder or theft. It 1s enough that a
law 1s made to punish him who has been guilty of the murder or theft. whether he has
employed the press or any thing else as the means for accomphishing his end. ™

There are some species of acts, however. of which the press if not the sole. may.
at any rate. be regarded as the most potent instrument: these are. the publication of
facts, and the expression of opinions; and to one or other of these heads belong
those uses of the press. against which the Law of Libel 1s principally directed.

It is not pretended that. in the language of English Law . the word Libel 15 strictly
confined to one meaning. It includes. on the contrary. a number of acts. of a very
heterogeneous nature, resembling one another scarcely at all. except in having
penalties attached to them by the authorized interpreters of the law. A threatening
letter, demanding money. is a libel An indecent picture 1s a libel. For the present.
however. we may confine our remarks to the question regarding the publication of
facts and the expression of opinions.

To begin with the latter. If the magistrate i1s to be intrusted with power to
suppress all opinions which he. 1n his wisdom. may pronounce to be mischiey-
ous—to what control can this power be subjected” What security 1s 1t possible to
take against 1ts abuse” For without some security all power. and of course this
power, 1s sure to be abused. just as often as 1ts abuse can serve any purpose of the
holder.

It1s the boast of English lawyers that the offence of treason 1s defined; so strictly
defined. that nothing 1s ambiguous. nothing arbitrary. nothing left to the discretion
of the judge. This. they tell us. 1s one of the chief bulwarks of our hiberty,
implying. that if it were left to the judge to say what should. and what should not be

*Montesquieu saw pretty clearly the only case in which the expression ot opimions and
sentiments could be a fit object of punishment although he did not venture to extend the
doctrine further than to the case of words. and even among words. only to these which are
called treasonable

“Les paroles qui sont jointes & une action. prennent la nature de cette action  Ainsi un
homme qui va dans la place publique exhorter les sujets a la révolte. devient coupable de
lese-majesté. parce que les paroles sont jomntes a ['action. et \ participent Ce ne sont
pont les paroles que 'on punit: mais une action commuse dans laquelle on emploie les
paroles. Elles ne deviennent des crimes. que lorsgu’elles préparent. qu'elles accompa-
gnent, ou qu elles suivent une action criminelle. On renverse tout, s117on fait des paroles un
crime capital, au lieu de les regarder comme le signe d un cnime capital ™ {Charles Lours de
Secondat, baron de la Bréde et de Montesquieu. De '} Esprit des Lois {2 vols (Geneva
Barrillot, 1748). Vol I, pp 313-14]. Lnn XIl. Chap 12
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treason. every thing would be treason which the government did not like. Yet why
should definition be required in the case of treason, not required in the case of
libel? Is the government less interested 1n misdecision? Is the judge less dependent
on the government? Is a packed special jury less subservient? Or are the judge and
Jury angels when they judge of libel, men only when they judge of treason?

It would be hardy to assert. that to give the right of pronouncing upon libels to
the judge. is any thing more than another name for giving 1t to the government But
there are many subjects. and these the most important of all. on which 1t is the
interest of the government, not that the people should think right. but. on the
contrary, that they should think wrong: on these subjects. therefore, the
government 1s quite sure. 1f it has the power. to suppress. not the false and
muschievous opinions, but the great and important truths. It is the interest of rulers
that the people should hold slavish opinmons in politics: it 1s equally so. that they
should hold slavish opinions in religion: all opimons. therefore. whether in politics
or religion. which are not slavish. the government. if 1t dares, will be sure to0
suppress. It is the interest of rulers that the people should beheve all their
proceedings to be the best possible. every thing. therefore. which has a tendency to
make them think otherwise. and among the rest. all strictures, however well
deserved, government will use 1ts most strenuous exertions to prevent If these
endeavours could succeed. if it could suppress all censure. 1ts dominion. to
whatever degree it might pillage and oppress the people. would be for ever
secured

This is so palpable. that a man must be either insincere or imbecile to deny 1t:
and no one. we suppose, will openly affinm that rulers should have the power to
suppress all opinions which they may call mischievous—all opinions which they
may dislike. Where, then. is the line to be drawn? At what pointis the magistrate’s
discretionary power of suppressing opinions to end? Can it be himited in such a
manner as to leave him the power of suppressing really mischievous opinions.
without giving him that of silencing every opinion hostile to the indefinte
extension of his power?

It is manifest, even at first sight. that no such limit can be set. If the publication
of opinions is to be restrained. merely because they are mischievous, there must be
somebody to judge. what opinions are mischievous, and what the reverse. It 18
obvious, that there is no certain and universal rule for determuning whether an
opinion 1s useful or pernicious: and that 1f any person be authonized to decide.
unfettered by such a rule, that person 1s a despot. To decide what opinions shali be
permitted, and what prohibited. 15 to choose opinions for the people. since they
cannot adopt opinions which are not suffered to be presented to therr minds
Whoever chooses opinions for the people. possesses absolute control over their
actions, and may wield them for his own purposes with perfect security.

It thus appears, by the closest ratiocination, that there is no medium between
perfect freedom of expressing opinions, and absolute despotism. Whenever vou
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invest the rulers of the country with any power to suppress opinions. you invest
them with all power: and absolute power of suppressing opinions would amount. if
1t could be exercised. to a despotism far more perfect than any which has vet
existed, because there is no country 1n which the power ot suppressing opinions
has ever, in practice. been altogether unrestrained.

How. then, it may be asked. if to have anyv power of silencing opinions 15 to have
all power—since the government of Great Britain certainly has that power in a
degree—how do we account for the practical freedom of discussion. which to a
considerable extent undoubtedly prevails in this country ” The government having
the power to destroy it. why is it suffered to exist?

Why? For the same reason for which we have a habeas corpus act.!™" with a
government possessing the power to suspend or repeal it: for the same reason for
which a jury 1s sometimes allowed to acquit a prisoner. whom the aristocracy wish
to destroy. for the same reason for which we are not taxed up to the highest amount
which could be extorted from us. without impairing our power of being useful
slaves. The artstocracy do not submit 10 these restraints because they hike them. but
because they do not venture to throw them off This is contormabie to the theory of
the British constitution itself.

Even a Turkish Sultan 1s restrained by the fear of exciing insurrection The
power of shackling the press may . hike all other power. be controlled in1ts exercise
by public opinion, and to a very great. though tar from a sufficient. extent. 1t has
been and is so controlled 1n Great Britain By law . however—notwithstanding the
assertions of lawyers, which assertions. when it suits them. they never scruple to
contradict—Iliberty of discussion. on any topiwc by which the terests of the
aristocracy can be atfected. does not exist at all in this country L as we have already
shewn, upon general principles. and shall prove in the sequel from the actual
words of the highest legal authonties

The prehminary inquiry. however. would not be complete. unless. having
discussed the consequences of restraining the press, we were also to inquire what
would be the consequences of leaving 1t tree.

It 1s evident. at first sight, that. whatever might be the evils of freedom. they
could not be worse than the evils of restraint The worst that could happen. 1if the
people chose opimions for themselves. would be. that they would choose wrong
opinmions. But this evil, as we have seen. 1s not contingent. but unay oidable. 1f they
allow any other person to choose opinions for them Nor would 1t be possible that
the opinmions. however extravagant, which might become prevalent in a state of
freedom, could exceed 1n mischievousness those which 1t would be the interest.
and therefore the will. of rulers. to dictate. since there cannot be more mischievous
opimions, than those which tend to perpetuate arbitrary power There would.
flowever. be one great difference. Under a tree system. af error would be

[*31 Charles 1. ¢ 211679 |
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promulgated. so would truth: and truth never fails. in the long run. to prevail over
error. Under a system of restraint. the errors which would be promulgated from
authority would be the most mischievous possible. and would not be suffered to be
refuted.

That truth, if it has fair play, always in the end triumphs over error, and becomes
the opinion of the world. is a proposition which rests upon the broadest principles
of human nature. and to which it would be easy to accumulate testimonials from
almost every author, whatever may be his political leanings, who has disting-
uished himself in any branch of politics, morals. or theology. It is a proposition
which the restrictors themselves do not venture to dispute. They continually
protest. that their opinions have nothing to fear from discussion; the sole effect of
which. according to them, is. to exhibit their irrefragable certamnty in a still
stronger light than before. And yet they do not scruple to punish men for doing that
which, if their own assertions be correct. merits not punishment. but reward.

Although, however. the worst enemies of discussion, do not deny, as a general
proposition. its tendency to unveil the truth, there is a certain number of subjects
on which. if they are to be beheved. discussion tends. not to enhghten, but to
mislead. Among these are all the subjects on which 1t 1s the interest of rulers that
the people should be misled; the political religion of the country, its political
institutions, and the conduct and character of 1ts rulers.

On the first of these topics. we have deltvered our opinions o fully in our third
number.'*! that we shall in the present confine ourselves principally to the three
latter: all of which substantially resolve themselves into one.

That there is no subject of greater importance, no one needs to be told: and to say
this, is to say that there 1s no subject on which it 1s of greater importance that the
people should be rightly informed. As the stability of a good government wholly
depends upon its being acknowledged by the people to be good. so. on the other
hand. the reform of a bad one wholly depends upon its being believed by the people
to be bad. In the correctness of the estimate which the people form of the goodness
of their government, their whole happiness is mvolved: since misgovernment
includes every musery which 1s capable of afflicting mankind: and misgovernment
is alike the consequence, whether the people believe a good government to be &
bad one, or a bad government to be a good one

We have been thus particular in laying down first principles. because the
language held on this subject by rulers implies. that 1t is indeed the greatest of
calamities, for the people to believe a good government to be bad. but that their
considering a bad government to be good. is no evil at all. or at most a very trifling
one. The evil, however, as we have already observed. is in both cases the same: or
rather, the one 1s an evil, chiefly because it leads to the other: that the people should

[*William Johnson Fox. “Religious Prosecutions.” Westmnster Review 11 (July, 18241,
1-26.]
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think 11l of a good government is principally to be lamented. because 1t may
occasion their acquiescence in a worse.

If. therefore, there be any subject on which the people cannot, without the
greatest danger, trust the power of choosing opinions for them out of their own
hands, 1t is this. And if such power cannot safely be given to any one, least of all
can it be given to the rulers of the country.

If the people were compelied to take their opinions imphcitly from some one
who mught have an interest 1n persuading them that their government 1s worse than
it 1s, the greatest evils, 1t is admutted. would be the consequence. To think il of a
good government, and well of a bad one. are evils of equal magnitude If.
therefore, the privilege of dictating opinions to the people. on the subject of their
government. be intrusted to persons interested i persuading them that their
government 1s better than 1t 1s. the mischief cannot consistently be affirmed to be
less. That rulers are so interested, will not be denied What inference. then. are we
to draw? or rather, how can the inference be evaded. that. 1f rulers are suffered to
choose what opinions the people shall hold concerning their government. all the
evils of musrule are rendered perpetual?

Such a choice. however. 1s made by rulers. as often as they nflict pumishment
upon any person for criticizing instituttons. or censuring the conduct of
government: unless they are willing to prohibit. under equal penalues. the
expression of praise.

To forbid the expression of one opinion. and give encouragement to that of
another, 1s surely to make a choice. To pumish censure of rulers. while praise 18
permutted. 1s to say. ‘tis it that the people should think well of their government.
whether good or bad: and to take the most effectual mode of compelling them to do
50

Agamnst this reasoning it 15 impossible that any rational objection can be urged.
Cavils. indeed, may be brought against it: but there are few conclusions of equal
importance, the proof of which affords so hittle hold even for cavil

When 1t 15 asserted, that to restrain discussion 18 to choose opinons for the
people, and that rulers, 1f permitted to dictate opinions to their subjects. having an
interest in choosing the most mischievous of all opinions. will act as that interest
directs: there 15 only one objection which can by possibility be raised. It cannot be
said, that o fetter discussion 1s not to choose opinions. nor that rulers are not
interested 1n making a bad choice But. 1t may be said. that our rulers are men n
whom the confidence of the people may be reposed: and that. although u be
confessedly their interest to make a bad choice. they will disregard that interest.
and make a good one.

To such a pinnacle of absurdity men may always be dniven, when they attempt to
argue in defence of muschievous power They begin by boldlv denving the
possibility of abuse: when this can no longer be maintamned. they fly for refuge to
the characters of the individuals. and nsist with equal pertinacity ., that in their
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hands power may be trusted without fear of being abused. This is a compliment of
which the rulers for the time being. be they who they may. always receive as much
as they can pay for: dead rulers are not so fortunate. That all rulers in time past
abused their power when they could. is allowed: but an exception 1s made in favor
of the present. This is a species of reasoning. however, which will pass current
with nobody in the present day: we cannot be forced back to the times when rulers
were thought not to be made like human beings. but to be free from all the passions
and appetites by which other men are misled. If uncontrolled power can exist. and
not be abused. then away with the Bnitish, and all other constitutions, and let us
return to the despotism of our wise and venerable ancestors But if men will abuse
all other powers. when unrestrained. so they will that of controlling the press: if
rulers will avail themselves of all other means to render themselves despotic. they
will not pass over an expedient so simple and effectual as that of suppressing. 1n as
far as they dare. all opinions hostile to the extension of their authority  And perfect
freedom of discussion is. as we have already proved. the only alternative.

The objections which have been urged against the principie of free discussion.
though infinitely diversified in shape. are at bottom only one assertion: the
incapacity of the people to form correct opintons. This assumption is indeed the
stronghold of all the disguised or undisguised partisans of despotism. 1t has been
the unremutting, and hitherto. unhappily, the successful endeavour of rulers. to
make it be believed that the most dreadful calamities would be the effect of any
attempt to obtain securities that their power should be employed for the benefit, not
of themselves, but of the community. With this view. 1t has been their uniform
practice to vilify those whom they are striving to enslave If the people were
permitted to choose opinions for themselves. they would be sure, 1t is alleged. to
choose the most mischievous and dangerous opinions Being utterly incapabie
either of thinking or of acting tor themselves. they are quite sure. unless kept 1n
awe by priests and aristocracies. to become blind instruments in the hands of
factious demagogues. who would employ them to subvert all establishments, and
to throw every thing 1nto the wildest anarchy and confusion. This language, by the
way, 1s a practical illustration of the impartiality of the Law of Libel. It restrains all
declaration. even of unfavourable truth with regard to the aristocracy: it gives full
indulgence. and there is plenty of encouragement. to the propagation of all manner
of unfavourable lies against the people. The conspiracy have thus all that 1<
necessary for their purpose. Give a dog a bad name. and hang him. so they try with
the people. Whether the object be to coerce them by standing armes. or to muzzle
them by libel law. the motive always i1s pure loving-kindness. to save the
unoffending, that 1s. the aristocratic part of mankind. from the jaws of those
ravenous wolves and tigers, the people.

Such a language is calculated to act upon men by their tears, not by their reason.
otherwise a little reflection would show. that the incapacity of the people. were u
admitted, proves nothing. or, at least, nothing to the purpose. The practical
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conclusion would be the same, even if the people were so destitute of reasonmng
power, as to be utterly incapable of distinguishing truth from falsehood: since there
is no alternative. but to let them choose their own opinions. or to give the choice to
persons interested in misleading them.

An ignorant man. even 1f he decide at hap-hazard, has at least a chance of being
sometimes in the right. But he who adopts every opinion which rulers choose 10
dictate, is always in the wrong. when it 1s their interest that he should be so, that 1s,
on the most momentous of all topics.

Another question. which it does not suit those who make the ignorance of the
people a plea for enslaving them to put, 1s. why are they ignorant? because to this
question there can be only one answer. namely. that if thev are ignorant. 1t 1s
precisely because that discussion, which alone can remove 1gnorance. has been
withheld from them. And although their masters may find it convenient to speak of
their ignorance as incurable, we take the liberty of demurring to this conclusion.
until the proper remedy shall have been tried This remedy 1s. mnstruction. and of
nstruction, discussion is the most potent instrument Discussion. therefore. has a
necessary tendency to remedy 1ts own evils. For the evils which spring from an
undue veneration for authority. there 1s no such cure and the longer the disease
continues. without the remedying influence of discussion. the more inveterate 1t
becomes.

But. the assertion itself. by which so many terrors have been conjured up—the
incapacity of the people to choose correct opinions—upon what evidence does 1t
rest? Upon history? No for history proves. that just in proporuon as the people
have been permitted to choose opinions for themselves. 1n that proportion have
they been moral. intelligent. and happy: and 1t 1s precisely in those countries 1n
which the greatest pains has been taken to shut out discussion. that the people.
when once roused from their habitual apathy . have proved themselvexs to be most
tgnorant and ferocious. No people w hich had ever enjoved a free press. could have
been guilty of the excesses of the French Revolution. By what artifices. then. have
governments contrived to spread a vague apprehension of danger from discussion
so widely among the unthinking part of mankind” By availing themselves of that
universal law of human nature. by which men are prone to dread whatever they do
not understand. and they who foresee the least. uniformly fear the most. The evils
which they endure. habit has rendered tolerable but change. because they cannot
foresee 1t consequences. is the object of their terror and aversion And though
history does not prove that discussion produces evil. but the contrary. there 1»
abundant proof from history. that 1t produces change: change. not indeed 1n any
thing good. but in every thing that 1s bad. bad laws, bad judicature. and bad
government That it leads to such changes 1s the very reason for which itis most to
be desired. but 1t 15 also the reason why short-sighted persons hold 1t terror

Nor is there any difficulty in convincing the understanding of any one who will
coolly apply his attention to the subject. The real difficulty ts. to quiet fears We
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cannot confide in persons whose fears appear to us to fall always in the wrong
place. Nothing 1s more to be feared than a habit of fearing, whenever any thing is
proposed for the good of mankind. The man who 1s always fearing evil to the many
from the many. never from the few. appears to us an object of very rational fear.

The ignorance of the people 1s a mere pretext for a line of conduct which would
have been equally pursued without any such pretext. This appears from the little
regard paid to it in the practice of rulers themselves. The proper course in regard to
ignorant persons, they say truly, is to guard them against deception: now. as rulers
dare not openly lay claim to impeccability. they cannot deny that there may be
deception on both sides: on the side of praise. as well as on the side of blame. To
praise. however. both of rulers and of institutions, the most unlimited latitude has
been given: censure alone has been restricted. Every one is free to represent the
government and its functionaries as better than they are: and that to any extent: but
woe to him who presumes. with whatever truth, to cast anv blame upon either!
Does this look as if it were believed that the people are ignorant? No' it looks as if it
were feared that they would be too clear-sighted.

It seems not very consistent, 1n those whose case rests wholly upon the people’s
incapacity of judging. to propose as a remedy for that incapacity. that nothing but
an ex-parte statement should be presented to them. Is incapacity to judge cured by
hearing only one side? Is 1gnorance remedied by placing it 1n a situation where the
most perfect wisdom could scarcely escape being misled? To make the 1gnorance
of the people a pretext for refusing them the means of judging, when it 15 precisely
on account of their ignorance that they stand most in need of those means. would
excite laughter. if it did not excite indignation. In other countries. 1t 18 maintained
that the people ought not to judge of public affairs. To prevent them from hearing
evidence. therefore, is, at any rate, consistent. In this country it is admitted that the
people should judge: and it is, nevertheless, asserted, that thev should hear only
one side!

To support this monstrous absurdity. there is. in addition to the grand
assumption of the incapacity of the people. another question which 1t has been
customary to beg. This is, that the people hate their rulers. and are strongly
disposed to judge unfavorably, both of them and of their actions. So utterly false 1s
this assumption, that, on the contrary. there 1s no fact to which the testimony of
experience is more unvarving. than to the strong disposition of the people. to think
much better of their rulers and of their institutions than they deserve. The love of
ease. perhaps the strongest principle of human nature, and beyond all comparison
stronger. in the majonty of mankind. than the hope of any remote and contingent
advantage, 1s constantly urging them to avoid mnnovation, and rest satisfied with
things as they are:™*! with what success, every one has 1t in his power to observe. Who

[*The concluding phrase. often used 1romcally by the Philosophic Radicals. probably s
taken from the title of William Godwin's Things As They Are; or, The Adventures of Culeb
Williams, 3 vols (London: Crosby, 1794).]
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is there that has not seen a hundred instances of evil needlessly endured, for one of
good wantonly abandoned and evil adopted? Is there. then, no inconsistency in
supposing that in public matters the case 1s directly reversed? Nor is the love of
ease the only principle which is constantly in operation. to warp the judgments of
the people in favour of their rulers. He must have looked at mankind with a
resolution not to see the truth. who can be blind to the excessive veneration of the
poor for title, rank, and riches. a veneration arising from the habitual propensity of
mankind to over-estimate advantages which they do not possess. and which was
enumerated by Adam Smith among the most fertile sources of false yjudgments in
morality which could be named.'*' With these two principles strongly on one side.
and nothing but reason on the other, knowledge must be far advanced among the
people before they learn to venerate rulers only as far as they deserve veneration

Accordingly. all history bears testimony to the constancy with which the most
dreadful mis-government has been suffered to prevail in almost every country of
the globe: but the advocates of restriction may safely be challenged to produce one
instance from history. in which the people have risen against a good government
and overthrown 1t.

So strong, and so durable, is the veneration of the people for their rulers: nor has
itever yet been eradicated by anything short of the most grinding oppression. What
epithet, then. can be too severe for the conduct of those who would prevent this
feeling from giving way. like all other mischievous feeiings. with the progress of
civilization: who would deny a hearing to opinions and arguments which tend w0
weaken the mordinate reverence of the people for every ruler. good or bad. and
give free scope to those which tend to render that blind reverence. and all 1ts
consequent miseries, everlasting!

Although our sentiments on the subject of tree discussion in religion have
already been fully stated. we will quote one passage from an essay to which we
have before referred. merely to show that the same arguments apply to rehgion.
which we have already stated with a more immediate reference to pohtics

Religion. mn some of its shapes. has 1n most countries been placed on the footing of an
nstitution of the state Ought the freedom of the press to be as complete with regard to this.,
as we have seen that 1t ought to be 1n regard to all other institutions ot the state” If any one
says that 1t ought not. 1t is incumbent upon him to shew. wheremn the principles which are
apphicable to the other institutions. fail in their apphication to this

We have seen. that. in regard to all other institutions. 1t 1s unsafe for the people to permut
any but themselves to choose opinions for them Nothing can be more certaimn, than thatit i
unsafe for them to permut any but themselves to choose for them 1n religion

If they part with the power of choosing their own religious opimions. they part withevery
power. It is well known with what case religious opinions can be made to embrace every
thing upon which the unlimited power of rulers and the utmost degradation of the people

[*The Theorn of Moral Sentimenis 11759). 6thed . 2vols (London Strahan and Cadell.
Edmburgh. Creech and Bell. 17901, Vol. 1, p. 146.(Pt 1. Sect I Chap ni). the passage
alluded to first appeared 1n this ed. }
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depend. The doctrine of passive obedience and non-resistance was a religious doctrine.
Permit any man, or any set of men, to say what shall and what shall not be religious
opinions, you make them despotic immediately.

This is so obvious, that it requires neither illustration nor proof.

But if the people here. too, must choose opinions for themselves. discussion must have 1ts
course. the same propositions which we have proved to be true in regard to other
institutions, are true in regard to this; and no opmion ought to be impeded more than
another, by any thing but the adduction of evidence on the opposite side.*

The argument drawn from the unsafeness of permitting governments to choose a
religion for their subjects. cogent as it is. ranks only as one among a host of
arguments, for leaving the people to follow their own reason. in matters of
religion, as in every thing else.

In an age when the slightest difference of opinion on such a subject was deemed
a perfectly sufficient reason for bringing the unhappy minority to the stake. it was
not wonderful that Infidelity also should be considered a crime. But now, when a
Churchman no more thinks of persecuting a Calvinist, or a Calvinist of persecuting
a Churchman, than we think of punishing a man because he happens to be taller, or
shorter. than ourselves: 1t is truly strange that there should be any one who can so
blind himself as not to see. that the same reasons which make him a friend to
toleration in other cases, bind him also to tolerate Infidehty.

The expression of opinions having been disposed of. it remains to be
considered. whether in any case there is sufficient reason for placing restrictions
upon the statement of facts. It must be admitted that the case of facts, and that of
opinions, are not precisely similar. False opinions must be tolerated for the sake of
the true: since it is impossible to draw any line by which true and false opinions can
be separated from one another. There is no corresponding reason for permitting the
publication of false statements of fact. The truth or falsehood of an alleged fact, is
matter, not of opinion, but of evidence: and may be safely left to be decided by
those, on whom the business of deciding upon evidence in other cases devolves.

It is maintained, however, by lawyers. that there ought to be other restrictions
upon the statement of facts, besides the punishment of falsehood: there being some
facts, as they allege, which. even if true, ought not to be made public. On this 1t is
to be observed, that the same reasoning which proves that there should be perfect
freedom of expressing opinions, proves also that there should be perfect freedom
of expressing true facts. It is obviously upon facts, that all true opinions must be
founded; if rulers, therefore, have. on any subject, on their own conduct. for
example, the power of keeping from the knowledge of the people all facts which 1t
does not suit them to disclose, they do, 1n fact, choose opinions for the people on
that subject, just as completely as 1if they assumed the power of doing so, by a
positive enactment.

There is one case, and only one, in which there might appear to be some doubt of

*The Article “Liberty of the Press,” near the end [in Essays. p. 34].
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the propriety of permitting the truth to be told without reserve. This 1s. when the
truth, without being of any advantage to the public. is calculated to give annoyance
to private individuals. That there are such cases must be allowed: and also that it
would be desirable, in such cases, that the truth should be suppressed. if 1t could be
done by any other means than law, or arbitrary power. It must, however, be borne
in mind, that, if there are cases in which a truth unpleasant to individuals 15 of no
advantage to the public, there are others in which it 15 of the greatest: and that the
truths which it most imports to the public to know, are precisely those which give
most annoyance to individuals. whose vices and follies they expose. Tory lawyers,
indeed, for whom no doctrine is too extravagant which tends to uphold their
power, or that of their employers. have asserted that one man has no nght whatever
to censure another: that to do so is an act of judicial authority which no individual is
entitled to exercise: and that to expose vices and follies, instead of being one of the
most important of all services to mankind. 1s a gross and unwarrantable usurpation
of superiority.* We hope that none but Tory lawvers are hardy enough to profess
concurrence in doctrines like these. Since. then, there is no one who can be trusted
to decide which are useful. which the unimportant truths: and the consequences of
suppressing both would. bevond comparison, exceed in mischievousness the
consequences of allowing both to be heard: the practical conclusion needs not to be
stated.

We have vet to notice a shift, to which recourse has frequently been had. since
the spread of liberal opinions has rendered 1t scarcely safe to acknowledge the
same degree of enmity to discussion, which was formerly avowed. We allude to
the doctrine. that calm and fair discussion should be permitted. but that ridicule
and invective ought to be chastised

This is so much the doctrine which has been fashionable of late. that most of our
readers probably believe 1t to be the law: and so. according to the dicra of judges. 1t
1s: but according to other dicta of the same judges. it 1s also the law . that any
discussion, unless it be all on one side, and even a bare statement of acknowledged
facts, is a libel.

The doctrine, however, being as we have said. a fashionable one. it 1s necessary
to say something on it; and we observe, in the first place. that if argument may be
permitted with safety, there can be little hazard in tolerating ndicule and invective:
since, on all questions of importance. it is. in the long run. the balance of argument
which always determines the decision of the majority. First. from the vers nature
of the weapons themselves: the operation of invective and ridicule being 1n a great
measure limited to those whose minds are already made up Thev may stimulate
partizans, but they are not calculated to make converts. If a man does not renounce
his opinion from conviction. it is scarcely by hearing himself laughed at. or reviled

*See Holt on the Law of Libel, passim [Francis Ludlow Holt. The Law of Libel (London®
Reed: Dublin: Phelan, 1812).]
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for holding it. that he will be prevailed upon to give it up. Such means usually have
no effect but to make him adhere to his opinion still more pertinaciously than
before. And secondly. because ridicule and invective. if they may be used on one
side, may be used also on the other: and against talsehood. for obvious reasons.
with greater effect than against truth.

In the next place. if exclusion 1s to be put upon ridicule and invective, why 1s it
not impartial? If any advantage can be derived from the emplovment of such
weapons, why 1s it permitted to one set of opinions, withheld from another? Or 1s 1t
that ndicule and invective then only tend to mislead, when they are employed on
the side adverse to rulers? To deny any advantage to censure, which is extended to
praise, is the same thing, though in a less aggravated degree. with the total
prohibition of censure. Its effect. 1n as far as 1t has any. is to give an undue
preponderance to praise: its tendency is. to make the people think better of their
rulers than they deserve: and, to that extent rulers are enabled to oppress with
impunity.

Suppose. for instance. that a writer is permitted to say. in as many words, that
ministers or parliament have acted improperly. have engaged, for instance. 1n an
unjust war; but, if he says this. and moreover expresses indignation that it should
be so. he 1s punished. By expressing indignation. he gives 1t to be understood. that
the evil. in his opinion. is great. and its authors deserving of punishment If he
refrains from expressing indignation, he virtually says. that the evil 1s not great.
and its authors not deserving of punishment. Is it of no consequence. then. that the
public should be informed. whether an evil is great or small? whether 1its authors
are criminal. or the reverse” We fullyv subscribe to the manly and liberal sentiments
of Mr. Mence on this subject “It1s not only no crime, but a positive duty. never to
state crimes drily and coldly, and without the language of just and honest
indignation. And our law, or supposed law of hbel. by repressing the exercise of
this duty. ministers to and encourages every kind of vice: and corrupts and
undermines the manners and morals of the people.” (Vol 1. p. 162.)

Great as are these evils, they are not the greatest which the prohibition of
ndicule and invective carries along with it: nor is 1t for the mere purpose of
securing exclusively to themselves any advantage which such weapons can
bestow. that rulers cling so closely to the privilege of putting them down. It 1s
because they know well that, if they are permutted to suppress ridicule and
invective, they have it in their power to suppress all unfavourable representation
Who is to judge, what 1s invective, and what 1s fair and temperate discussion”
None but rulers themselves: for no line can be drawn. All censure 1s invective. To
censure 1s to ascribe misconduct. Even error is misconduct. n those to whose
management the great affairs of a community are intrusted. When to err is to put to
hazard the welfare of a nation. 1t is a crime for those who cannot avoid error to
remain at the helm. To impute even error, therefore, 1s equivalent to invective. and
might be construed as employing 1t. The mere statement of a great crime 1s itselt
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invective. It implies, and 1s meant to imply. moral guilt: if 1t fails of doing so. the
statement is so far imperfect. It is impossible, therefore. to prohibit invective,
without prohibiting all discussion, or leaving 1t to rulers to decide what sort of
discussion shall be punished, and what left free.

The question 1s, whether indecent discussion should be prohibited” To answer this
question, we must, of course. inquire what is meant by indecent

In English libel law, where this term holds so distinguished a place. 15 1t not defined?

English legislators have not hitherto been good at defining. and English lawyers have
always vehemently condemned. and grossly abused 1t. The word “indecent.” theretore. has
always been a term under which 1t was not difficult. on each occasion. for the judge to
mclude whatever he did not like “Decent” and “what the judge likes.” have been pretty
nearly svnonymous *

And while indecent discussion 1s prohibited by law. thev alwave will be
SYnonymous.

The doctrine which we have now exposed. 1s merely one of the shifts to which
English rulers. from their peculiar situation. have been compelled to have
recourse.

In other countries, where the system to be upheld 15 one of undisguised
despotism, the utter incapacity of the people to judge nightly. and the unspeakable
wickedness of their presuming to judge at all. on the subject of government. are the
avowed doctrines of rulers The people. 1t 1s there contended. have no business to
form any opinion on the acts of government. They have nothing to do with their
rulers except to obey them.!*' The magistrate. as he ought to have absolute control
over the actions of all under his dominion. ought likewise to have power equally
unlimited over their opinions. And this doctrine. 1f it has no other ment. has at least
the recommendation of consistency.

The language of English rulers, down to the Revolution in 1688, was precisely
similar. At that period, however, a new government was established. and this
government. having come 1n upon the popular ground of resistance to kings. could
not avoid admitting, that the people ought to be permitted to judge both of rulers
and of institutions; since to deny this. would have been to grve up the principle
upon which its own dominion was founded. At the same time, having the same
interests as any other government. it was desirous of suppressing. as far as
possible. all censure upon its proceedings. Accordingly. the course which. since
that ime. it has pursued. has been one of perpetual compromuse. it has admutted. in
the fullest and most unequivoca! terms. that discussion on all subjects of
government and legislation ought to be free. It has even maintaned. that the
privilege of canvassing the acts of their government, 1s the birthnght of
Englishmen: that we owe to it all that we hold dear. that. without it. there ¢an be no

*Article “Liberty of the Press.” as before referred to [in Essavs. p 30]
{*Cf. Samuel Horsley . Speech of 6 Nov .. 1795, 1n The Speeches in Parfument ot Samuel
Horsley, ed. H Horsley (Dundee: Chalmers. 1813), pp 167-8 |
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security for good government. At the same time, in the teeth of these large
professions. 1t has maintained, that censure of established governments ought not
to be permitted: and 1t has assumed to itself, in practice. the privilege of visiting
such censure, as often as it has thought fit, with some of the severest penalties of
the law.

In this see-saw, English rulers have been followed by English lawyers. We shall
select our first instances from Mr. Holt's celebrated treatise on the Law of Libel: a
work which, having been declared by the late Lord Ellenborough from the bench to
contain an accurate expression of his own sentiments, and being now generally
received among lawyers as one of their standard works, may be considered
unexceptionable authority. both for the law itself. and for the sentiments of rulers
upon it. Observe what he says of the unspeakable importance of free discussion:

Our constitution. 1n fact. as it at present exists. in a church reformed from the errors of
superstition, and in a system of liberty equallv remote from feudal anarchy. and
monarchical despotism. 1s almost entirely, under Providence, the fruit of a free press. It was
this which awakened the minds of men from that apathy in which 1gnorance of their rights.
and of the duties of their rulers. left them It was by these means that moral and rehgious
knowledge, the foundations of all liberty. was refracted. multiphed. and circulated, and
instead of existing 1n masses. and n the single pomnts of schools and unmiversities. was
rendered the common atmosphere 1n which we all live and breathe. It was from the press that
onginated, what 15, 1n fact. the main distinction of the ancient and modern world. public
opmon. A single question will be sufficient to put the importance of this subject 1n the
strongest point of view . In the present state of knowledge and manners. 1s 1t possible that a
Nero or Tiberius would be suffered to live or reign” (Isted., pp 39.40.)

Judging from this passage. who would not conceive it to be the doctrine of
English lawyers, that mankind are indebted for all that is of greatest value, to
censure of existing institutions: such censure as tends to produce the most radical
changes, both 1n church and state. and even the dethronement and destruction of a
bad sovereign?

Now mark the language of the same wrniter, only a few pages afterwards.

“In every societv, therefore, the liberty of the press may justly be restricted
within those limits which are necessary to maintain the establishment. and are
necessary to maintain its exercise.” (Pp. 45-6.)

“Every society” admits of no exception. It includes the worst governed. as well
as the best. According to Mr. Holt, therefore. in this passage, all governments, no
matter how bad, should be maintained. They are establishments. and that alone is a
sufficient recommendation. It 1s to a free press. indeed, that we owe “"a church
reformed from the errors of superstition, and a system of liberty equally remote
from feudal anarchy and monarchical despotism;™ but as these were obtained by
overthrowing a former system, and as “the limits necessary to maintain the
establishment” are by no means to be passed. the writings which led to the
Revolution ought to have been suppressed, and that great event, with all 1ts
glorious consequences, ought never to have been suffered to take place.
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The difference. therefore, between the doctrine of rulers in England, and that of
rulers elsewhere, exists only in name: and is not indicative of any difference in
their real sentiments, but only in their power of giving expression to them without
danger.

If there be any truth in the great principles of human nature. or any validity in the
reasoning. upon which the British constitution is founded. there 1s no ruler who
would not, if he could, suppress all censure of himself. of his measures, or of any
of the arrangements which contribute to this authonty. The Britsh constitution
supposes, that rulers always wish to abuse their power. and. of course. wish to
remove every check which has a tendency to prevent them from abusing their
power. But the great check to abuses of all sorts. 15 a free press. It is of the utmost
importance, therefore. to observe, that all rulers have the strongest possible
interest in destroying the freedom of the press: that they are under an absolute
necessity of hating it; and that although they may not, at any one moment. have a
fixed and regular plan for effecting its destruction. they are obstinately averse to
any, even the most trifling. extension of 1t: and are eager to seize every opportunity
for restraining 1t within the narrowest practicable limuts.

The necessity for veiling this disposition by the tricks of language. has taught
our rulers to devise a number of artful phrases. by the help of which they contrive.
in the same breath. to give and take away the nght of free discussion. and which. as
often as they have occasion for the punishment of an obnoxious writer. serve them
to beg the question in favour of their object. A trick of this kind. which has done
them much good service. is the well-known profession. that they are friends to the
liberty of the press. but enemies to 1ts licentiousness.

Let us examine what this means. The liberty of the press. we are told. 1s good.
that is, as we suppose. discussion. If not in all cases, at any rate 1n some cases.
ought to be free. But the licentiousness of the press. 1t seems. 1s an evil: which we
must presume to mean, that there are certain other cases in which discussion ought
not to be free: but what cases? Of this we are not informed. for the word
licentiousness. far from marking the distinction. 1s merely a vague epithet of
blame. Their meaning. therefore. must be, that they are to judge what is the liberty
of the press, and what is licentiousness. But this is to have the whole power of
choosing opinions for the people. Allow them to decide what 15, or 15 not
licentiousness., and every thing will be licentiousness which imphes censure of
themselves. which involves any doctrine hostile to the ndefinite increase and
perpetual duration of their power. With them. indeed. to use the language of Mr.
Mence. “the liberty of the press is a liberty of flattering. fawning. tnifling. prosing.
but not of writing freely. or fairly. or usefully. or in a way to engage attention, or
have a chance of exciting interest. upon men or manners. or upon political. or
legal, or religious. or moral subjects.”™ (Vol. 1. p. 206 )

It now remains to exhibit the actual state of the law of this country . with respect
to the liberty of the press.
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It 1s proper here to take notice of a very elaborate attempt made by Mr. Mence,
to prove that the law really is not so unfavourable to free discussion as is commonly
supposed.

The whole of the law by which the offence of libel is created. exists only 1n the
state of common or unwritten law, of precedent, or custom. But this circumstance
1s so far from being peculiar to libel, that more than one half of the law of England
exists in no other shape.

Mr. Mence alleges, and endeavours to prove—perhaps (for we shall not enter
into so unimportant an inquiry) he has succeeded 1n proving, that the precedents
on which the law of libel is founded. are not older than the star-chamber (pnnting
itself, indeed, was not older): and from this he infers, that they are not. to use a
legal phrase, good law; that there is. therefore. no law of libel, and that the
punishments which have been inflicted upon alleged libellers are iliegal.™! Mr.
Mence, however, is not the interpreter of the law. It belongs to the judges. and to
them alone. to say what is, and what is not law It 1s true, that the nstances of
omission are far more numerous than the instances of execution. and 1n the eye of
reason, are equally entitled to be considered as precedents. It is true. that the judge
hears a case. or refuses to hear it, as he pleases. and. therefore, makes the law.
toties quoties, under the guise of declaring it. Nothing, indeed, can be more
shocking. more grossly inconsistent with all ideas of good law. or good judicature.
than this; but it is an evil inseparable from a system of common law, and if the law
of libel be not. technically speaking. good law, we can scarcely be said to have any
law at all, since even statutes are for the most part built upon the common law, and
taking the offence for granted. confine themselves to regulating the punishment

It1s of little importance in itself. what the law 1s. if the practice be bad: but 1t 1s of
the greatest importance that the public should not be made to believe that the law. if
it were executed. would afford a secunty. when 1n reality it would afford no
security at all; and it is because Mr. Mence has taken. as we conceive, so errongous
a view of this question. that we think 1t necessary to caution our readers against
being misled by an author, from whom, in other respects, they may derive so much
information.

Our own view of the state of the law will be collected. partly from Mr. Holt"s
work, which is a digest of the cases, and which, as we have already observed.
carries with it all the weight of Lord Ellenborough’s authority.!"! partly from the
dicra of yudges themselves.

The object being to asertain, what meaning the English law attaches to the term
libel. it is natural to begin by asking, what definition of libel 1t affords? To which
we answer, none: nothing which deserves the name of a definition ever having
been adduced.

[*See Mence, Vol. 1. pp 287-386.]
{"Holt's work is dedicated (pp. nr-iv) to Edward Law. Lord Ellenborough |
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Mr. Holt says, “A libel is a malicious defamation, expressed either in printing or
writing, or by signs, pictures, &c., tending either to blacken the memory of one
who is dead, with an intent to provoke the living. or the reputation of one who 1s
alive, and thereby exposing him to public hatred, contempt and ndicule.™ (P. 50.)

What can be more absurd than to put forth such a definition as this, with great
parade too of exactness, and fortified by references to no less than six legal
authorities;'*! and in the very next sentence, enumerating the species of libel. to
talk of libels against religion. aganst moralin . against the constitution.'™ Mr
Holt's definition, by whomsoever devised, was obviously intended only for
private libel; and if applied to any thing else. 1s unintelhgible. It necessarily
supposes a person libelled. Religion. morality. &c. are not persons. either dead or
alive, but abstract terms Considered only as a defimition of private libel. 1t is
abundantly mischievous. since it informs us. that to give publicity to vice. 1n other
words, to take the only effectual secunty against its overspreading the earth. 1s.
according to English law, a crime. And this doctrine, Mr Holt. in another place.
does not scruple openly to avow.*]

This is. at any rate, an attempt to define. In most law books. 1f we look for a
definition of libel. we find nothing but a fiction. Libel 1s punishable. we are there
told, because it tends to provoke a breach of the peace The person libelled. may .
out of resentment. commit the crime of assault against his accuser: 1t 18 fit.
therefore. that the law should extend 1its protecting shield over the libeller. and save
him from the chance of a broken head. by inflicting upon him a vear's
imprisonment. A tweak by the nose. according to this doctrine. should be more
cniminal than any hibel. for it 1s certainly far more likely to provoke the species of
retaliation alluded to. Miserable as this fiction 1s. 1t has served as a foundation to
lawyers for building up the excellent law maxim. “the greater the truth. the greater
the libel.” A bad man, 1t1s alleged. 15 more easily provoked than a good man! and a
true accusation being usually more cutting than a false one. exposes the accuser to
a greater hazard of being knocked down'

Onc might almost as reasonably contend. [savs Mr Mence, ] that 1t ought to be criminal
n pont of law for any person to carry money about him. lest it should tempt some scoundrel
to pick his pocket or knock his brains out The punishment 1n such a case. as the law now
stands. would fall upon the thief. instead of the tempter And the peace would be at least as
well secured, and the interests of morality much better consulted. 1 cases of alleged libel.
by punishing not the man who exposes vice and holds 1t up to deserved infamy. but the man
whose vicious conduct is exposed. and who to his crimes has added the farther cnime of
braving the disgrace. and commtting violence upon the person who may justly and
meritoriously have exposed hum. (Vol 1. p 136.)

[*William Blackstone. Edward Coke, Wilham Hawkins. John Holt, Lloyd Kenyvon. and
Thqmas Wood: for the specific citations. see under their names 1n App G below |

[Holt.p 51}

[*Itrd . Chap x.pp 160-220.]
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The reader may be curious to learn for what purpose this ludicrous fiction was
invented. The purpose was, to render libel a penal offence. instead of being merely
a civil injury. Had it been classed among private offences. under the head of
injuries to reputation. it would have been necessary to prove, in the first place, that
an injury had really been sustained: and then the damages awarded would not have
exceeded a fair compensation for the actual injury which had been proved. To
make it a public offence, it was erected into a sort of virtual breach of the peace.
which, again. by another equally contemptible fiction. 1s the king’s peace; and
thus, a libel against an individual became an offence against the king. Englishmen,
who have been accustomed to hear, and to believe. that the law 1s the perfection of
human reason,'*! will be astonished to learn, that there is scarcely one. even of its
good principles, which has any thing better than such fictions as the above for its
basis. In fictione juris semper aequitas, say the lawyers. It 1s an assertion which
they would not venture to put forth. were not the apathy of the public a sufficient
security for its being believed without inquiry Yet here 1s, at any rate. one
instance, (and every one who has examined the law without a resolution to find
every thing as it should be.!"! can supply many more), in which such fictions have
been devised for the most mischievous of all purposes.

This technical definition answered to admiration, so long as there were no libels
but against individuals. all the rest being heresy or treason; but when times altered.
and it was no longer practicable to hang. draw, and quarter men for libel. judges
were put to their shifts for a definition which should give them power really
unlimited. without the appearance. The late Lord Ellenborough. who. from his
greater boldness of character, was in the habit of giving utterance to the pernicious
doctrine with less of restraint and disguise than is usual, once said from the bench,
that a libel was any thing which hurts the feelings of any body."*' This was
acknowledging more than was quite safe. It was admitting, that. according to
English law, as administered by English judges. it 1s a crime to impute either error
or criminality to public functionaries or to individuals: since to impute even error
to any one, if 1t does not in all cases actually hurt his feelings. has, at least, always a
tendency to do so.

The words of an indictment for public libel. which. in the absence of a
definition, are. it must be presumed, intended to give some indication of the
meaning and import of the charge, are “tending to bring our Lord the King and his

[*See Edward Coke. The First Part of the Instututes of the Lawes of England (London
Society of Stationers. 1628), p. 97 (Lib. II, Cap. vi, Sect. 138) ]

['See Jeremy Bentham. A Fragment on Government (1776). wn Works, ed John
Bowring, 11 vols (Edinburgh. Tait, London: Simpkin. Marshall: Dublin. Cummung.
1843), Vol. I, p. 230.]

[See Edward Law, Charge to the Jury in the Trial of William Cobbett. 1804, 1n A
Complete Collection of State Trials. ed. Thomas Bayly Howell. 34 vols. (London
Longman, et al.. 1809-28). Vol. XXIX. col 49}
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administration,” or "“the constitution and government of these realms.” or “the two
Houses of Parliament,” or “the administration of justice. the tnal by jury,” &c.
“into great and public hatred and contempt.”'*!

Lord Ellenborough’s dictum itself 1s not better adapted to bear out the judge in
the most mischievous exertion of power, than this. Itis criminal to bring rulers into
“hatred and contempt.” But hatred is the legitimate consequence of guilt. contempt
the legitimate consequence of folly. To impute either guit or folly. either
intentional or unintentional error, to rulers, 1s, therefore. by English law. a crime.

The attempts at defimition, bad as they are. have only been exceptions the
general rule has been. to mantain, that libel. though it ought to be punished.
cannot, and ought not to be defined. The conspiracy. in truth. have a good reason
for leaving the offence of libel undefined: for they would not dare to include 1n a
definition all that the support of the conspiracy requires to be included. They
would not dare to assume, by a specific law . all the power which they hope to enjoy
by usurpation. Were they to make a definition which included all that they wish to
be included. common feeling would be shocked. neither they nor other men would
bear to look at 1t. Nothing. however. can be more gross than the inconsistency into
which this necessarily drives them. They insist that libel cannot be defined. yet
they say that twelve unlettered men are to judge what 1s libel and what 1s not. How
can any man know what 1s included 1n a general rule. if he know s not what that rule
187

On the subject of libels against the constitution. the followng is the language of
Mr. Holt.

If the law protects the subject 1n his rights. and punishes every mvasion of them. much
more does 1t protect that svstem from which all these nights proceed. and by which alone
thev can be maintained. The government and constitution being the common inheritance,
every attack made upon them, which affects their permanence and security . 1s in a degree an
attack upon every individual 1n the state, and concerns the rights of all If 1t be the highest
cnime known to our laws. to subvert by force that constitution and polity which the wisdom
and valour of our ancestors have erected and confirmed. 1t 1s certamnly a crime. though of
infenior magnitude, vet of great enormuty. to endeavour to despoil 1t of 1ts best support. the
veneration, esteem, and affection of the people It 1s. therefore. a maxim of the law of
England. flowing by natural consequence and casy deduction from the great principle of
self-defence, to consider as libels and misdemeanours every species of attack by speaking or
writing, the object of which 1s wantonly 1o defame. or indecorously to calummate. that
economy, order, and constitution of things. which make up the general system of the law
and government of the country (P 74 )

Considering the parade of logic. which characterizes Mr. Holt's book. 1t1s nota

little remarkable that. on the most important point of all. he should be detected in
using language so utterly destitute of any definite or precise meaning. Such

{*For similar wording. see the indictment in the “Trial of John Lambert and James
Perry. for a Libel upon His Majesty George the Third,” ibid . Vol XXXI. cols 335-6. cf
60 George 111 and 1 George IV, ¢ 8 (1819).]
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vagueness can have but one object: namely. to hide the absolute power which the
words that he uses are intended to confer upon the judge.

In the first place, he is pleased to represent the constitution as a person. and talks
of defaming the constitution. calumniating the constitution, as if an abstract term
could be defamed or calumniated. Then it is wantonly to defame. and indecorously
to calumniate. Whether any thing be added to, or taken from the sense by these
epithets, we profess ourselves unable to understand.

What is the constitution? merely the aggregate of the secunties for good
government, which are provided by the existing law. whatever those securities
may be. more or less complete.!*! This must be the meaning of the word,
constitution, if it has any: and if by a sort of metaphor we speak of the constitution
as being calumniated. we can only mean. that these securitites are represented as
insufficient for the prevention of mis-government; that the constitution 1s
represented as not attaining 1ts end.

Consider what is implied. when it is said, that the securities for good
government which. being taken collectivelv, we call the constitution, are
inadequate to their end. It is imphed. that, to a certain extent at least. if not
altogether, we are as if we had no constitution; and that rulers have the power to
tyrannize over us with impunity. If this be true. it will not be openly asserted that.
to make it known would not be highly meritorious. The supposition. therefore.
must be, that 1t is not true. This cannot be proved. without suffering those who
deny 1t to be heard. It is, therefore, taken for granted without proof.

It being, therefore, according to this doctrine. allowable for English rulers to
take for granted, without proof. that their own form of government 1s the best
possible, 1t must be equally allowable for all other rulers to make the same
assumption in favour of theirs. It will not. however. be contended. that all forms of
government are the best. The doctrine. therefore, of the law of England, as
expounded by Mr. Holt, is. that any rulers, in any country, may justly assume that
the most detestable of all governments is the best. and upon that assumption may
with perfect propriety inflict punishment to any extent upon alf who presume to
call in question its excellence.

Higher authorities than Mr. Holt have propounded the same doctrine. Lord
Camden says,

“All governments must set their faces against libels, and whenever they come
before a court and a jury. they will set their faces against them. And if juries do not
prevent them, they may prove fatal to liberty. destroy government, and introduce
anarchy: but tyranny is better than anarchy, and the worst government better than
none at all.”*

[*Cf. James Mill. “Government™ (1820). in Essavs. pp. 16-19; Jeremy Bentham.
Constitutional Code, 1n Works. Vol. IX. p. 9.}
*Entick v. Carrington, 2 Wils. K.B. 275, apud Holt. pp. 75-6 95 English Reports 818]
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It is here pretty distinctly intimated, that the worst government is justified in
punishing all who hold it up to that detestation which it deserves: and the premises
are equally edifying with the conclusion: if a tyrannical government be subverted.
it is possible that anarchy may ensue: and anarchy, in the opinion of Lord Camden
and of Mr. Holt, is a greater evil than the worst possible government Adam Smuth.
indeed, thought differently; in the opinion of that great philosopher and practical
judge of human nature. despotism is “‘more destructive of lersure and security. than
anarchy itself.”* His lordship 1s welcome. however, as far as we are concerned. to
whatever advantage he can derive from this assumption. But we submit that. if the
worst possible government may be succeeded by anarchy. 1t mav also be
succeeded by a good government; and how must his mind be constituted who. if it
were necessary, would fear to nisk a few vears. even of anarchy. for such a
possibility!

In this investigation we have purposely avoided making the supposition. that the
British constitution really 1s not the best possible It is obvious. however. how
much. if it be not, the strength of the argument 1 increased.

If we were as firmly convinced that the British constitution 1s. as we are
convinced that 1t is not. the best possible government. we should be wilhng to
expose even such a government to a very considerable degree of risk. rather than
support 1t by means. which if they may be used for the preservation of the best
government. may be equally used to perpetuate all the atrocities of the worst. Butif
the constitution be really imperfect—and who shall say that it 15 otherwise. 1f
gainsavers are not suffered to be heard? then how greatly 15 the atrocity
aggravated! and what are we to think of those who wickedly endeavour to propup a
bad cause., by means which even the best ought to reject with horror!

Mr. Holt seems to have been in some degree aware. that the mischievous
purpose of the law would shew itself even through the vague and evasive language
in which he has clothed 1t After telling us that the judges have the power to punish
every thing which they mav pronounce ntended to “despotl the constitution of 1is
best support. the veneration. esteem. and affection of the people.” he has thought it
expedient to say something with a view to make 1t appear that they have nor this
power.

The constitution of this country . which 1« nothing but pertect reason. acknow ledges 1n
every man a nght to set forth a general or individual hardship. and to suggesterror, even in
the highest branch of the magistracy The constitution. indeed. v too wise not to
acknowledge that the best interest of the state. as of human society art large. 1~ truth 1t
opens, therefore. a reads ear to honest and useful truth of all kinds. and as 1t recenves this
truth from human beings. and therefore can only expect 1t as mingled up and adulterated
with human passions, it will often pardon and overlook a natural warmth. for the sake of the
truth which it produces  This 1s the character of the consttution with respect to pubhic ibels

*Essav on the History of Astronomy. [1n Essavs on Philosophical Subiects. ed Joseph
Black and James Hutton (London Cadell and Davies. 17951 p 27
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in good times. But every right has its limits The right 1s given by the constitution, in so far
as it is necessary and salutary, for the purposes of reminding kings of their duty, and
parhaments of their trusts; the right stops at that point where 1ts exercise would endanger the
permanence and due weight of government: that 1s. where 1t serves no other purpose than to
revive the original anarchy and to spread disaffection and tumult through the state. (P 76.)

It is not easy to enumerate all the gratuitous assumptions, all the shifts and
evasions, which this one passage contains.

In the first place, it is assumed, that to “endanger the permanence of
government” (such are the words of Mr. Holt) can have no object but to “revive the
original anarchy:™ which is precisely the assumption by which all bad rulers. from
time immemorial, have begged the question in favour of themselves.

In the next place, we are informed that the right of unfavourable representation
is allowed, so far as is necessary to “remind kings of their duty, and parhiaments of
their trusts;” but not to such a degree as to “spread disaffection through the state.”
So said the Mogul emperor: his subjects might state their grievances for his
information, and if he thought fit, he would redress them; with this reservation,
however, that if he should happen to take offence at their representations. he might
cut off their heads upon the spot.!*!

But, thirdly, it seems, even this limited right of unfavourable representation 1s
allowed only in good times; the question. what are and are not good times, being of
course left to be decided by the government itself. 1t is not difficult to see what. by
such a judge, would be pronounced to be good times. So long as the people were
perfectly quiet. and any breath of censure which might be heard boded no danger to
profitable abuses, that censure might be tolerated. simply because there would be
no motive for its suppression. But as soon as a feeling began to be excited. that
there was something wrong. something calling for reformation: as soon as there
began to be a chance. that unfavourable representations. if they continued, might
at length have the effect of forcing upon rulers some degree of amendment: then
would be the time for declaring that the “permanence and due weight of
government” were endangered: then would be the time for suspending the habeas
corpus act, and extending. like Mr. Pitt, the strong arm of power, to crush every
writer who presumed to insinuate. that all was not for the best.!"!

One admission, however (we shall see how far 1t is sincere). is made in the
above passage; that the constitution does permit censure. if not at all times, and on

[*See the reference to the Emperor Jehangir in Willlam Finch. “Observations of
William Finch, Merchant. Taken out of Hts Large Journall,” in Samuel Purchas. Purchas
His Pilgrimes. 4 vols (London: Fetherstone. 1625), Vol. 1. p. 439.}

["For Pitt’s actions, see “The King's Proclamation agamst Seditious Writings™ (21
May, 1792), in Parliamentary History of England, ed. Willlam Cobbett and John Wright.
36 vols. (London: Bagshaw, Longmans, 1806-20), Vol. XXIX, cols. 1476-7; see also 34
George 111, c. 54 (1794).]
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all subjects, yet at some times, and on some subjects. Now mark the language of
Mr. Holt, a few pages afterwards:

“If” a writer, “forgetting the wholesome respect which is due to authorty and to
the maintenance of every svstem, proposes to reform the evils of the state by
lessening the reverence of the laws; the law ., under such circumstances. considers
him as abusing to the purposes of anarchy. what it has given him for the purposes
of defence.” (P. 103.)

It is not to the doctrine, that not only a good system, but every system ought to be
maintained, that we would at present direct the attention of our readers. It is to the
declaration, that nothing must be done tending to lessen the reverence for the laws:
that to whatever degree a law may be bad. 1its badness shall not be suffered to be
exposed, nor any representation to be made which shall convince the people of the
necessity for its repeal. What, then. is to be said of the assertions that “the
constitution acknowledges the best interest of the state to be truth™: that it “opens a
ready ear to honest and useful truth of all kinds?"” What, but that they are cant,
disgusting from its hypocrisy. as mischievous as false. and put forth solely to
deceive the people into a belief that the constitution and the law are much better
than they really are?

From libels on the constitution. Mr. Holt passes to libels on the king and his
government, and to this subject we shall follow him. promising to the reader. that.
after all that we have already said. we shall not detain him long.

From Mr. Holt's general view of the law on this subject. one passage has been
already extracted. We now give it entire.

Every Englishman has a clear right to discuss public affairs freely. inasmuch as. from the
renewable nature of the popular part of our constitution. and the privilege of choosing his
representatives, he has a particular. as well as a general interest 1n them. He has a nght to
point out error and abuse 1n the conduct of the affairs of state, and freely and temperately to
canvass every question connected with the public policy of the country But. if instead of the
sober and honest discussion of a man prudent and attentive to his own interests. his purpose
1s, to misrepresent. and find a handle for faction: if. instead of the respectful language of
complaint and decorous remonstrance. he assumes a tone and a deportment which can
belong to no mdividual 1n c1vil society. if. forgetting the wholesome respect which 1s due to
authority. and to the maintenance of every system, he proposes to reform the evils of the
state by lessening the reverence of the laws: if he indiscriminately assigns bad motives to
imagined errors and abuses: if. in short. he uses the liberty of the press to cloak a malicious
mtention, to the end of injuring private feeling. and disturbing the peace, economy. and
order of the state. the law. under such circumstances. considers him as abusing to the

-

purposes of anarchy what 1t has given him for the purposes of defence. (Pp 102-3 1

For the exposure of this doctrine, a few words are sufficient.

In the first place, the distinction between the censure which 1s permitted. and the
censure which is prohibited, turns out to be. not any thing in the censure itself. but
something in the intention. By what evidence 1s the intention to be ascertained? By
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the greater severity of the censure? No: for it surely does not follow, that a man
must necessarily intend to misrepresent because he censures severely: unless 1t 1s
contended that governments can never act in such a manner as to merit severe
censure.

To obtain reform, you must point out defects. By pointing out defects. you bring
discredit on the government. By pointing out defects and seeking remedies, you
shew your malice. Yes; the same sort of malice which a man shews towards
himself by going to a physician to know the defects of his constitution, and how to
remedy them.

Some parts of Mr. Holt’s language. however. seem to insinuate, what he
himself in other places denies. that censure may be freely applied. provided 1t be
without assigning bad motives. “The law.” savs he, “in this respect, follows in the
line of our duty. Invective. and the assignment of bad motives, can evidently
answer no good purpose. No man assuredly can justify such contumely. even
towards a private individual. and society at least should have dignity enough to
commmunicate something of 1ts sacredness to its officers.” (P. 103.)

What is meant by the dignity of society. and commumicating sacredness to its
officers, we do not pretend to understand. What Mr. Holt. or the judges. would
consider as bad motives, we do not know. Perhaps. by bad motives he means
criminality. as distinguished from innocent error; and. 1n that case, we utterly deny
the assertion, that no good purpose is to be answered by exposing 1t Is it of no
importance that the public should know the character of those in whose hands the
disposal of their whole happiness 1s placed? Apply this doctrine to the crimes of
individuals: would Mr. Holt assert that it can answer no good purpose to
distinguish between wilful murder and accidental homicide?

This part of the law of libel, as expounded by the judges, and by Mr. Holt, 1s.
like all other parts of 1t. purposely left in such a state of vagueness. as to place
every public writer absolutely at the mercy of the judge.

“Every thing.” says Mr. Holt. “1s a libel, the purpose of which 1s. to
misrepresent and find a handle for faction.” But what is faction? Every man
opposing ministers. What 1s musrepresentation? Falsechood. Who 1s to judge what
is falsehood? The government: and the government, therefore, is to judge in its
own cause; the government is to decide upon the truth or falsehood of a charge of
error or crime against itself, and if it pronounces the charge to be false, it 1s to have
the power of inflicting punishment. to any extent, upon the accuser!

It may be thought. perhaps, that Mr. Holt has distorted the law. To prove that he
has not, we shall next quote some of the dicta of judges: than which nothing can be
more explicit. as to the illegality of all censure upon the government.

LORD HOLT They say that nothing 15 a libel but what reflects on some particular person
But this is a very strange doctrine. to say that 1t is not a libel reflecting on the government.
endeavouring to possess the people that the government is mal-administered by corrupt
persons that are emploved in such stations. either 1n the navy or army. To say that corrupt
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officers are appointed to admimster affairs 15 certainly a reflection on the government If
men should not be called to account for possessing the people with an 11l opimon of the
government, no government can subsist *

According to this judge. nothing 1s to be permitted which tends to possess the
people with an ill opinion of the government; that all censure has this for 1ts object,
it is unnecessary to remark. All censure. therefore. is prohibited.

LORD CHIEF JUSTICE RAYMOND Even a private man'’s character is not to be scandalized.
either directly or indirectly: because there are remedies appointed by law . 1n case he has
injured any person, without malictously scandahzing him in his character And much less 1s
a magistrate, munster of state, or other public person’s character to be stained. either
directly or indirectly. And the law reckons it a greater offence when the libel 1s pointed at
persons 1n a public capacity, as 1t 15 a reproach to the government to have corrupt
magistrates, &c substituted by his majesty. and tends to sow sedition. and disturb the
peace of the kingdom ~

From this we learn two things: first. that nothing 15 permitted to be said which
can be construed as either directly or by implication a reproach upon the
government. And secondly, that all persons whatever. public or prinate. are
guaranteed by the law against all exposure of any misconduct. however glaring.
and however hurtful to the community.

SIR PHILIP YORKE (afterwards Lord Chancellor Hardwicke) He tthe printer) 1< not to
publish any thing reflecting on the character. and reputation. and admimistration ot his
magesty . or his ministers -

This doctrine, which 1s honoured with the peculiar approbation of Mr. Holt
(p. 111), 18 in substance the same with that which we last quoted. with this addition.
that 1t contains a prohibition of stnictures. even upon particular measures The
“administration of his majesty. or his mimsters.” 1s not to be reflected upon.

On the tnal of Woolston for a deistical work.!”™ the Court said. “that the
Christian religion is established n this kingdom. and theretore they would not
allow any books to be wntten which should tend to alter that estabhshment ™
Christianity is to be made an mstrument of persecution because it 1»v an
establishment. no books are to be written which tend to alter estabiishments. What
sort of a doctrine 1s this?

*{John Holt. Charge to the Jury in the Trial of John Tutchin. 1704, 1n} Holr K.B 424 {90
English Reports 1133}, and [Howell.} Stare Trials. Vol XIV.col 1128, apud Holt.p 10»

[Robert Raymond. Speech n the Trial of Richard Francklin. 1731, in Howell ] State
Trials, Vol. XVI1I [cols 658-9], apud Holt. p 111

‘Ibid [Speech for the Plamtift in the Tnal of Richard Franchlin. 1731, in Howell, Stare
Trials. Vol XV, col 670, quoted 1n Francis Holt. p 112 1

[*Thomas Woolston was tned 1n 1729 for his A Discourse on the Miracies ot Our
Saviour. in View of the Present Controversy berween Intidels and Apostares. 6 pis
(London: the Author, 1727-29) ]

${Robert Raymond. Speech i the Trial of Thomas Woolston 1729, 1n 94 Enchsh
Reports 113,] Holt. p. 55
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LORD ELLENBOROUGH. It 1s no new doctrine. that if a publication be calculated to alienate
the affections of the people. by bringing the government into disesteem, whether the
expedient be by ridicule or obloquy, the person so conducting himself is exposed to the
inflictions of the law. It is a crime. it has ever been considered as a cnime, whether wrapt 1n
one form or another.*

Having commented at so much length upon similar doctrines, we are under no
inducement to spend time upon this.

The two trials of Mr. Wooler, in the year 1817, for seditious libels, teem with
similar dicta, both of the attorney-general who prosecuted. and the judge who
presided. We quote a report which was printed verbatim from the manuscript of an
eminent short-hand writer. On that occasion, the then attorney-general, the present
Master of the Rolis, and. if report say true, the future Lord Chancellor. delivered
himself in the following terms:

To impute to the ministers under any form of government. whether monarchy or any
other established form of government, wicked and corrupt motives of a pecuniary nature. or
of another and a worse sort, viz. that corruption arising from a desire to destroy the liberties
and the constitution of their country, and to take away from the subjects of the state all the
happiness intended to be given by the laws and constitution. is, 1 take leave boldly to state,
without hazard of contradiction from any lawyer in the country, a libel against the
administration of the government: against the ministers employed in that administration.”

It would appear at first sight, to an incautious reader, that the improved spirit of
the times had produced some effect, even upon his majesty’s attorney-general.
The doctrine, that all censure of ministers is a libel, was no longer dared to be
openly avowed. What was avowed. however, is, that when ministers aim at
subverting the constitution, at subverting that, which. according to the attorney-
general, is our only security against every horror which mankind have, at any
period of historv, endured from bad rulers; that when ministers aim at taking away
this security, and plunging us into these evils, no one shall be allowed to say so
That this 1s an unfair interpretation we deny. Is it, or 1s it not, possible, that
ministers should wish to be absolute? If it be answered, that such a design is
possible, but that in this instance it was unjustly ascribed to them, we answer, that
if despotism has been the aim of some ministers. it may be the aim of the present,
and we are not to believe that to be impossible which all expenence proves to be
certain, merely because the attorney-general thinks proper to deny 1t. This modest
claim, however, he did not scruple to prefer. “They (the ministers) would not make

*Case of the King v. Cobbett, apud Holt. p. 119.

"Trials of Mr. Wooler |1.e., Thomas Jonathan Wooler, A Verbatim Report of the Two
Trials of Mr. T.J. Wooler, Editor of the Black Dwarf (London: Wooler, 1817)], pp. 5-6
[The Attorney-General at the time was Samuel Shepherd: Mill 1s confusing him with the
Solicitor-General, Robert Gifford, who was Master of the Rolls 1n 1825, and was expected
to be the next Lord Chancellor.]
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their will the general law, but it is not that they dare not, but, I take leave to state.
because they cannot and will not.™

Here we are asked to believe that ministers are not men of ordinary virtue. nor
even men of extraordinary virtue, but something infinitely superior to all men who
ever did, or can exist. Not so says the law of England. That law always presumes
that men act according to their interest. So far is this principle carned. that, if a
man has a single shilling to gain by perjury. the law presumes that he will perjure
himself for that shilling, and refuses to hear his evidence. And here we are called
upon to take it for granted. not only that the strongest conceivable temptations are
weaker than the virtue of ministers. but that a man ought to be severely punished
for msinuating the contrary. And why? Because such 1s the ipse dur of his
majesty’s attorney-general.

The present Chief Justice Abbott. on the same occasion. was pleased to deliver.
as has been recently the usual practice. two contrary doctrines: both of which. of
course, by his pronouncing them. became equally the law of the land.

Itis open to every subject of the country to discuss the measures of government. prosided
he do 1t reasonably, fairly, and impartially: but if, instead of reasoning and discussing upon
measures general or particular, a person chooses to 1ssue forth to the world slander and
calumny aganst the government. or against the authors of those measures. he then becomes
amenable to the law; if I may so say, where reasoning ends and slander and calumny begin.
there 15 the line by which a judgment 15 to be formed -

This is one doctrine. Shortly afterwards he. in a passage too long to quote,
propounds, and praises Lord Holt for propounding. the other.™*! Thus is. that 1t 1s
libellous in any way to reflect upon. that 1s. to censure. the government. and to
bring into discredit. that 1s again to censure, the two Houses of Parliament.

We will take the least bad doctrine of the two: that which asserts that reasoning 1s
permitted, but slander and calumny prohibited.

What is the use of reasoning? To draw conclusions. we suppose. All reason-
ing is. we apprehend, for the sake of the conclusion. Reasoning. 1t seems. 1 fit
and proper: is 1t proper to draw conclusions? If they are favourable. ves. if
unfavourable. no; because in that case. they are slander and calumny.

We might quote many cases posterior to this. but we shall stop here. partly
because we have already exhibited enough. partly because the more recent trnals
have not been published in an equally authoritative form It is not because there 1»
nothing to say on the trial of Mr. Harvey for a libel on a Iiving King. or on that of
Mr. John Hunt. for a libel on a dead one.!”! that we refrain from particularly

*Ibd . p. 14.

“Ibid.. p. 80

[*Ibid.. p. 82.]

["Daniel Whittle Harvey was tnied in 1823 for hibelling George IV John Hunt. 1n 1824,
for libelling George 111.}
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alluding to what was said by lawyers and judges on those memorable occasions. It
1s because it was not in our power to quote any better authority than newspaper
reports; and 1t is not enough for us that our assertions are true; we would have them
exempt even from the possibility of suspicion.

We notice the head “Libels agamst the two Houses of Parhament,”*! only to
say that. according to Mr. Holt, the one thing to which all the influence of public
opinton over those assembiies 1s owing, the publication of their proceedings—is
illegal.

Under the head. “Libels against Courts of Justice,”™"! Mr Holt says.

It 1s. undoubtedly . within the natural compass of the Iiberty of the press. to discuss. ina
peaceable and temperate manner. the decistons and judgments of a court of justice: to
suggest even error. and. provided it be done in the lunguage. and with the views. of fair
criticism, to censure what 1 apparently wrong, but with this hmitation. that no false or
dishonest motives be assigned to any party »

“Any public reflection.” he continues. “on the mimstration of justice. is
unquestionably libellous “I*

Here are two assertions. the one, that the law permits censure, the other that 1t
does not. We shall now see which of them is borne out by the dicta of judges And
we shall content ourselves with quoting the first case, related under this branch of

his subject, by Mr. Holt himselt.

JUSTICE BULLER Nothing can be of greater importance to the weltare of the public. than
to put a stop to the ammadversions and censures which are so frequent]y made upon courts
of Justice 1n this country They can be of no service. and may be attended with the most
mischievous consequences Cases may happen. in which the judge and jury may be
mistaken: when they are, the law has afforded a remedy. and the party injured 15 entitled to
pursue every method which the law allows to correct the mistake But. when a person has
recourse either by writing like the present. by publications 1n print, or by any other means.
to calumniate the proceedings of a court of justice. the obvious tendency of it 1y, to weaken
the administration of justice. and. m consequence. to sap the very toundation of the
constitution itselt

The law has afforded a remedy! Yes; the injured party. if he can afford it, may
move the very judge by whom he was condemned. for a new trial, and if by miracle
he should obtain 1t he may go again to be tried before the same. or a brother judge,
subject to the same sinster interest.'*! and a jury under the same influence. We

[*Francis Holt. Chap vi.pp 121-36 |

["Ibid . Chap vii, pp 137-49.]

*hid.. p. 144

(Flbid.}

*[Francis Buller, Judgment in the Case of R v Archer. 178, in 100 English Reports
113,] Holt. p 145

[%For the term, sec. ¢ g . Bentham, Plan of Parliamentary Reform (18173, m Works.
Vol 1. pp 440. 446 |
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may be permitted to doubt, however. whether his chance of obtaining redress in
this way be so considerable. as to render all other means superfluous: or whether
he would have any chance whatever of obtaining it. if he had not the means of
influencing public opinion in his favour.

The doctrine inculcated 1n the above dictum. that it 1s criminal to censure the
proceedings of a court of judicature. and that whoever presumes to do so. 1s an
enemy to the administration of justice., became unhappily. by the artifices of
judges and the influence of rulers. deeply rooted in the minds of Englishmen It
was long the prevailing cry, that the admunistration of justice must be preserved
free from suspicion, that no reflections must be permitted on the administration of
justice: as if any mischief could be done to good judges. and good judicature. by
the exposure of bad: as if it were not the greatest possible injury to a good judge. to
render it impossible for the pubhc to distinguish him from a bad one

So far 1s the conduct of judges from requining no surveillance. that there is
scarcely any set of public functionaries. whose conduct requires it so much.
Receiving their appointments from government. having. of necessity. from the
course they must have adopted to obtain those appointments. all their leanings on
the side of power: having. most of them. sons and nephews at the bar. for whom
they are in the habit of looking to advancement and patronage at the hands ot
government; vested with power. which. 1if thrown into the scale of government.
goes so far to render it despotic. that no sacrifice. on the part of rulers. can be too
great, by which their co-operation can be obtained. 1t 1s not easy for any set of
persons to be exposed to stronger temptations’ and that those temptations have
invariably proved too strong for the virtue even of the best judges. we have only to
look at the records of libel cases. to be convinced

We are perpetually boasting. {says the writer of the pamphlet which stands  together with
Mr Mence’s work. at the head of this article.] We are perpetually boasting of the integnty
of the judges The judges on the bench are alw avs. for the time being. the best ot judges. the
wisest and most upright of men. men who will neither do nor suffer injustice. men who will
drive from their presence all who seek to pervert the law. or who take advantage of its
defects to do mjury to any one Woe to him who shall dare to impeach the conductof a iving
judge'

Yet how few are the dead judges whose conduct has not been impeached. and that. tov.
on good grounds Were the judges really and truly independent of the exccutive power. and
were the people at hiberty. as they ought to be. but as. with the consent of the judges. they
never will be, were they at Iiberty to canvass the conduct of a hving judge to the necessary
extent, so that no judge could commit acts of folly or of injustice with impunity . very few
such acts would be commutted Had this security been taken. and this freedom been enjoyed
1n time past. the evils which have been accumulating for ages would have had no existence.
the law would have been precise. clear, and sutficient. and it admmistranon very ditterent
indeed from that which we are compelled to witness ™

*[Place. On the Law of Libel .} pp 5-6
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We regard 1t, then, as one of the most favourable signs of the times, that this
indiscriminating reverence for all the instruments of judicature is giving way: that
the proceedings of judges begin to obtain their due share of examination, and their
misconduct of reprobation. And we take this opportunity of declaring our
conviction, that this great and salutary change has been in a great degree owing to
the indefatigable exertions of the Morning Chronicle; a journal. in which we have
now been long accustomed to look for excellence of all sorts. but which has
displayed. more particularly. in its strictures on the language and conduct of
Judicial functionaries. a degree of true courage, of ability. and of morality in its
highest and least common shape. which it has been but too rarely our lot to witness
in the periodical press of this country.

The two following conclusions may now, we think. be regarded as fuily
established:

That the law of England, as delivered by its authorized interpreters. the judges.
however earnestly the same judges may occastonally disavow this doctrine,
prohibits all unfavourable representation with respect to institutions, and with
respect to the government and its acts.

And, consequently. that if any freedom of discussion 1s permitted to exist. it 15
only because 1t cannot be repressed: the reason why it cannot be repressed. being.
the dread of public opinion.

And now. having established these two propositions. we have only further to
recommend them to the most serious consideration of our readers.

The importance of free discussion, though frequently dwelt upon by public
writers, is seldom fully appreciated by those who. not being themselves exposed to
the danger of becoming its martyrs, erroneously consider themselves little affected
by its violations. It concerns 1n fact equally every member of the community. It1s
equal in value to good government. because without it good government cannot
exist. Once remove it. and not only are all existing abuses perpetuated. but all
which. in the course of successive ages, it has overthrown, revive in a moment,
along with that ignorance and imbecility. against which 1t is the only safeguard.
Conceive the horrors of an onental despotism—from this and worse we are
protected only by the press. Carry next the imagination, not to any living example
of prosperity and good government. but to the furthest limit of happiness which is
compatible with human nature: and behold that which may in time be attained. if
the restrictions under which the press still groans. merely for the security of the
holders of mischievous power, be removed. Such are the blessings of a free
press: and again and again be 1t repeated. there cannot be a free press without
freedom of censure.
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On Marriage

SHE TO WHOM MY LIFE 1S DEVOTED has wished for a wnitten exposition of my
opinions on the subject which. of all connected with human Institutions. 1s nearest
to her happiness. Such as that exposition can be made without her to suggestand to
decide. it is given in these pages: she. herself. has not refused to put into writing for
me, what she has thought and felt on the same subject. and there 1 shall be taught
all perhaps which I have, and certainly all which I have not. found out for myself.
In the investigation of truth as in all else. "1t is not good for man to be alone ™™
And more than all, in what concerns the relations of Man with Woman. the law
which is to be observed by both should surely be made by both: not. as hitherto. by
the stronger only.

How easy would 1t be for either me or you. to resolve this question tor ourselves
alone! Its difficulties, for difficulties 1t has. are such as obstruct the avenues of all
great questions which are to be decided for mankind at large. and therefore not for
natures resembling each other. but for natures or at least characters tending to all
the points of the moral compass. All popular morality 1s as I once said to you a
compromise among conflicting natures. each renouncing a certain portion of w hat
its own desires call for, in order to avoid the evils of a perpetual warfare with all the
rest. That is the best popular morality. which attains this general pacification with
the least sacrifice of the happiness of the higher natures. who are the greatest.
indeed the only real, sufferers by the compromuse: for they are called upon to give
up what would really make them happy: while others are commonly required only
to restrain desires the gratification of which would bring no real happiness In the
adjustment, moreover. of the compromise. the higher natures count only 1n
proportion to their number. how small! or to the number of those whom they can
influence: while the conditions of the compromise weigh heavily upon them in the
ratio of their greater capacity of happiness. and 1ts natural consequence. their
keener sense of want and disappointment when the degree of happiness which they
know would fall to their lot but for untoward external circumstances. 1y dented
them.

By the higher natures 1 mean those characters who from the combination of
natural and acquired advantages. have the greatest capacity of feeling happiness.

[*Genests, 2.18.]
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and of bestowing it. Of bestowing it in two ways: as being beautiful to con-
template, and therefore the natural objects of admiration and love: and also as
being fitted, and induced, by their qualities of mind and heart, to promote by their
actions, and by all that depends upon their will, the greatest possible happiness of
all who are within the sphere of their influence.

If all persons were like these, or even would be guided by these. morality might
be very different from what it must now be: or rather it would not exist at all as
morality, since morality and inclination would coincide. If all resembled you. my
lovely friend, it would be 1idle to prescribe rules for them. By following their own
impulses under the guidance of their own judgment, they would find more
happiness, and would confer more. than by obeying any moral principles or
maxims whatever. since these cannot possibly be adapted beforehand to every
peculianty of circumstance which can be taken into account by a sound and
vigorous intellect worked by a strong will. and guided by what Carlyle calls “'an
open loving heart.”'*' Where there exists a genuine and strong desire to do that
which is most for the happiness of all. general rules are merely aids to prudence. in
the choice of means: not peremptory obligations. Let but the desires be nght. and
the “imagination lofty and refined™:!"! and provided there be disdam of all false
seeming, “'to the pure all things are pure.”™’

It is easy enough to settle the moral bearings of our question upon such
characters. The highest natures are of course impassioned natures: to such.
marriage is but one continued act of self-sacnifice where strong affection 1s not.
every tie therefore which restrains them from seeking out and uniting themselves
with some one whom they can perfectly love. is a yoke to which they cannot be
subjected without oppression: and to such a person when found. they would
naturally. superstition apart. scorn to be united by any other tie than free and
voluntary choice. If such natures have been healthily developed 1n other respects.
they will have all other good and worthy feelings strong enough to prevent them
from pursuing this happiness at the expense of greater suffering to others. and that
is the limit of the forbearance which morality ought in such a case 1o enjoin.

But will the morality which suits the highest natures. in this matter. be also best
for all inferior natures? My conviction 1s, that 1t will. but this can be only a happy
accident. All the difficulties of morality in any of its branches. grow out of the
conflict which conunually arises between the highest morality and even the best
popular morality which the degree of developement vet attained by average human
nature, will allow to exist.

(*Thomas Carlyle, “Biography.” Fraser's Magazine. N (Apr . 18321 259 |

"William Wordsworth, “Weak 15 the will of Man. his judgment blind.™ Miscellaneous
Sonnets, Pt 1. xxx1. 1n The Poencal Works. S vols (London Longman. er af . 18271,
Vol. II, p. 285 (1. 10V ]

[*Titus, 1.15 }
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If all, or even most persons, in the choice of a companion of the other sex, were
led by any real aspiration towards, or sense of. the happiness which such com-
panionship in its best shape 1s capable of giving to the best natures, there
would never have been any reason why law or opinion should have set any limits to
the most unbounded freedom of uniting and separating: nor s it probable that
popular morality would ever. in a civilized or refined people, have imposed any
restraint upon that freedom. But, as [ once said to you, the law of marriage as it
now exists, has been made by sensualists. and for sensualists. and ro bind
sensualists. The aim and purpose of that law is either to tie up the sense. in the hope
by so doing. of tying up the soul also, or else to tie up the sense because the soul 1s
not cared about at all. Such purposes never could have entered into the minds of
any to whom nature had given souls capable of the higher degrees of happiness: nor
could such a law ever have existed but among persons to whose natures 1t was in
some degree congenial, and therefore more suitable than at first sight may be
supposed by those whose natures are widely different.

There can, I think. be no doubt that for a long time the indissolubility of
marriage acted powerfully to elevate the social position of women. The state of
things to which in almost all countries it succeeded. was one in which the power of
repudiation existed on one side but not on both: in which the stronger might cast
away the weaker, but the weaker could not fly from the voke of the stronger. To a
woman of an impassioned character. the difference between this and what now
exists, is not worth much; for she would wish to be repudiated, rather than to
remain united only because she could not be got rid of. But the aspirations of most
women are less high. They wouid wish to retain any bond of umon they have ever
had with a man to whom they do not prefer any other. and for whom they have that
inferior kind of affection which habits of intimacy frequently produce. Now,
assummng what may be assumed of the greater number of men. that they are
attracted to women solely by sensuality or at best by a transitory taste: it 1s not
deniable, that the urevocable vow gave to women when the passing gust had
blown over, a permanent hold upon the men who would otherwise have cast them
off. Something, indeed much. of a community of interest, arose from the mere fact
of being indissolubly united: the husband took an interest in the wife as being his
wife. if he did not from any better feeling: it became essential to his respectability
that his wife also should be respected: and commonly when the first revulsion of
feeling produced by satiety, went off, the mere fact of continuing together, if the
woman had anything loveable 1n her and the man was not wholly brutish, could
hardly fail to raise up some feeling of regard and attachment She obtained also.
what is often far more precious to her. the certainty of not being separated from her
children.

Now if this be all that human life has for women. 1t 1s little enough: and any
woman who feels herself capable of great happiness. and whose aspirations have
not been artificially checked, will claim to be set free from only this. to seek for
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more. But women in general, as | have already remarked. are more easily
contented. And this I believe to be the cause of the general aversion of women to
the idea of facilitating divorce. They have a habitual belief that their power over
men is chiefly derived from men’s sensuahty: and that the same sensuality would
go elsewhere in search of gratification, unless restramed by law and opinion.
They. on their part, mostly seek 1n marriage. a home. and the state or condition of
a married woman, with the addition or not as it may happen. of a splendid
establishment &c. &c. These things once obtained. the indissolubility of marriage
renders them sure of keeping. And most women. either because these things really
give them all the happiness they are capable of . or from the artificial barriers which
curb all spontaneous movements to seek their greatest felicity . are generally more
anxious not to peril the good they have than to go 1n search of a greater. If marriage
were dissoluble. they think they could not retain the position once acquired: or not
without practising upon the affections of men by those arts. disgusting 1n the
extreme to any woman of simplicity. by which a cunning mustress sometimes
establishes and retains her ascendancy

These considerations are nothing to an impassioned character: but there 1s
something in them, for the characters from which they emanate—is not that so”
The only conclusion, however. which can be drawn from them. is one for which
there would exist ample grounds even if the law of marriage as it now exists were
perfection. This conclusion is. the absurdity and immorality of a state of society
and opimon in which a woman 1s at all dependent for her social position upon the
fact of her being or not being married. Surely 1t 1s wrong. wrong in every way . and
on every view of morality. even the vulgar view .—that there should exist any
motives to marriage except the happiness which two persons who love one another
feel 1n associating their existence.

The means by which the condition of a marned woman 1s rendered artificially
desirable, are not any superiority of legal rights. for in that respect single women.
especially 1f possessed of property. have the advantage. the civil disabilities are
greatest n the case of the married woman. It 1s not law . but education and custom
which make the difference. Women are so brought up. as not to be able to subsistin
the mere physical sense. without a man to keep them: they are so brought up as not
to be able 1o protect themselves agamst injury or msult. without some man on
whom they have a special claim. to protect them. they are so brought up. as to have
no vocation or useful office to fulfil in the world. remaining single: for all women
who are educated for anvthing except to ger marned. are educated to be marned.
and what little they are taught deserving the name useful. 1s chiefly what in the
ordinary course of things will not come into actual use. unless nor until they
are marmed. A single woman therefore 1s felt both by herself and others as akind of
excrescence on the surface of society. having no use or function or office there
She is not indeed precluded from useful and honorable exertion of various kinds.
but a married woman 1s presumed to be a useful member of society uniess there 1s
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evidence to the contrary: a single woman must establish. what very few either
women or men ever do establish. an individual claim.

All this, though not the less really absurd and immoral even under the law of
marriage which now exists, evidently grows out of that law. and fits into the
general state of society of which that law forms a part: nor could continue to exist if
the law were changed, and marriage were not a contract at all, or were an easily
dissoluble one. The indissolubility of marriage is the keystone of woman's present
lot, and the whole comes down and must be reconstructed if that 1s removed.

And the truth is, that this question of marriage cannot properly be considered by
itself alone. The question is not what marriage ought to be, but a far wider
question, what woman ought to be. Settle that first, and the other will settle itself.
Determine whether marriage is to be a relation between two equal beings. or
between a superior and an inferior. between a protector and a dependent: and all
other doubts will easily be resolved.

But in this question there is surely no difficulty. There is no natural inequality
between the sexes: except perhaps in bodily strength; even that admits of doubt:
and if bodily strength 1s to be the measure of superiority, mankind are no better
than savages. Every step 1n the progress of civilization has tended to diminish the
deference paid to bodily strength. until now when that quality confers scarcely any
advantages except 1ts natural ones: the strong man has little or no power to employ
his strength as a means of acquiring any other advantage over the weaker in body.
Every step in the progress of civilization has similarly been marked by a nearer
approach to equality in the condition of the sexes: and if they are still far from being
equal, the hindrance is not now in the difference of physical strength, but n
artificial feelings and prejudices.

If nature has not made men and women unequal. still less ought the law to make
them so. It may be assumed, as one of those propositions which would almost be
made weaker by anything so ndiculous as attempting to prove them. that men and
women ought to be perfectly coequal: that a woman ought not to be dependent on a
man, more than a man on a woman, except so far as their affections make them so.
by a voluntary surrender. renewed and renewing at each instant by free and
spontaneous choice.

But this perfect independence of each other for all save affection, cannot be, if
there be dependence in pecumary circumstances: a dependence which in the
immense majority of cases must exist, if the woman be not capable, as well as the
man, of gaining her own subsistence.

The first and indispensable step, therefore. towards the enfranchisement of
woman, is that she be so educated, as not to be dependent either on her father or her
husband for subsistence: a position which in nine cases out of ten, makes her either
the plaything or the slave of the man who feeds her: and in the tenth case, only his
humble friend. Let it not be said that she has an equivalent and compensating
advantage in the exemption from toil: men think 1t base and servile in men to accept
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food as the price of dependence, and why do they not deem 1t so in women? solely
because they do not desire that women should be their equals. Where there is
strong affection, dependence is its own reward: but it must be voluntary
dependence; and the more perfectly voluntary it is.—the more exclusively each
owes every thing to the other’s affection and to nothing else.—the greater is the
happiness. And where affection is not, the woman who will be dependent for the
sake of a maintenance, proves herself as low-minded as a man in the like case—or
would prove herself so, if that resource were not too often the only one her
education has given her, and if her education had not also taught her not to consider
as a degradation, that which is the essence of all prostitution. the act of delivering
up her person for bread.

It does not follow that a woman should acrually support herself because she
should be capable of doing so: in the natural course of events she will not. It is not
desirable to burthen the labour market with a double number of competitors. In a
healthy state of things. the husband would be able by his single exertions to earn all
that 1s necessary for both; and there would be no need that the wife should take part
1n the mere providing of what 1s required to support life: 1t will be for the happiness
of both that her occupation should rather be to adorn and beautify it. Exceptin the
class of actual day-labourers. that will be her natural task. if task 1t can be calied
which will in so great a measure, be accomplished rather by being than by doing.

We have all heard the vulgar talk that the proper employments of a wife are
household supenntendance, and the education of her children. As for household
superintendance. if nothing be meant but merelyv seeing that servants do their duty .
that is not an occupation, every woman who 1s capable of doing 1t at all can do 1t
without devoting anything like half an hour every day to that purpose peculiarly . It
1s not like the duty of a head of an office. to whom his subordinates bring their work
to be inspected when finished: the defects 1n the performance of household duties
present themselves to inspection: skill in superintendance consists in knowing the
nght way of noticing a fault when 1t occurs. and giving reasonable advice and
nstruction how to avoid it: and more depends upon establishing a good svstem at
first, than upon a perpetual and studious watchfulness But if it be meant that the
mistress of a family shall herself do the work of servants. thar 1s good and will
naturally take place in the rank in which there do not exist the means of hinng
servants; but nowhere else.

Then as to the education of children: if by that term be meant. instructing them in
particular arts or particular branches of knowledge. 1t is absurd to impose that upon
mothers: absurd in two ways: absurd to set one-half of the adult human race to
perform each on a small scale, what a much smaller number of teachers could
accomplish for all, by devoting themselves exclusively to it: and absurd to set all
mothers doing that for which some persons must be fitter than others. and for which
average mothers cannot possibly be so fit as persons trained to the profession. Here
again, when the means do not exist of hiring teachers. the mother 1s the natural
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teacher: but no special provision needs to be made for that case. Whether she is to
teach or not, it 1s desirable that she should know:; because knowledge is desirable
for its own sake; for its uses, for its pleasures. and for its beautifying influence
when not cultivated to the neglect of other gitts. What she knows, she will be able
to teach to her children if necessary: but to erect such teaching into her occupation
whether she can better employ herself or not, is absurd.

The education which it does belong to mothers to give, and which if not imbibed
from them is seldom obtained in any perfection at all, 1s the training of the
affections: and through the affections. of the conscience, and the whole moral
being. But rhis most precious. and most indispensable part of education, does not
take up rzime: it 1s not a business. an occupation: a mother does not accomplish
it by sitting down with her child for one or two or three hours to a task. She effects 1t
by being with the child; by making it happy, and therefore at peace with all things.
by checking bad habits in the commencement; by loving the child, and by making
the child love her. It is not by particular efforts. but imperceptibly and uncon-
sciously that she makes her own character pass into the child; that she makes
the child love what she loves. venerate what she venerates, and imitate as far as a
child can. her example. These things cannot be done by a hired teacher: and they
are better and greater. than all the rest. But to impose upon mothers what hired
teachers can do. is mere squandering of the glorious existence of a woman fit for
woman'’s highest destiny. With regard to such things, her part 15 to see that they are
rightly done, not to do them.

The great occupation of woman should be to beautify life: to cultivate. for her
own sake and that of those who surround her. all her facultes of mind. soul. and
body; all her powers of enjoyment, and powers of giving enjoyment; and to diffuse
beauty. and elegance. and grace, everywhere. If in addition to this the activity ot
her nature demands more energetic and definite employment, there is never any
lack of it in the world. If she loves, her natural impulse will be to associate her
existence with him she loves. and to share his occupations: in which if he loves her
(with that affection of equality which alone deserves to be called love) she will
naturally take as strong an interest. and be as thoroughly conversant. as the most
perfect confidence on his side can make her.

Such will naturally be the occupations of a woman who has fulfilled what seems
to be considered as the end of her existence. and attained what is really 1ts happiest
state. by umting herself to a man whom she loves. But whether so united or not.
women will never be what they should be, nor their social position what it should
be, until women, as universally as men, have the power of gaining their own
livelihood: until, therefore, every girl’s parents have either provided her with
independent means of subsistence, or given her an education qualifving her to
provide those means for herself. The only difference between the employments o
women and those of men will be, that those which partake most of the beautiful. or
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which require delicacy and taste rather than muscular exertion, will naturally fal}
to the share of women: all branches of the fine arts in particular.

In considering, then, what 15 the best law of marriage. we are to suppose that
women already are, what they would be in the best state of society: no less capable
of existing independently and respectably without men, than men without women.
Marriage, on whatever footing 1t might be placed. would be wholly a matter of
chotce, not, as for a woman it now is, something approaching to a matter of
pecessity: something, at least. which every woman is under strong artificial
motives to desire, and which if she attain not. her Iife 1s considered to be a failure.

These suppositions being made: and 1t being no longer any advantage to a
woman to be married: merely for the sake of being mamed. why should any
woman cling to the indissolubility of marriage, as if it could be for the good of one
party that it should continue when the other party desires that 1t should be
dissolved?

It is not denied by anyone. that there are numerous cases 1n which the happiness
of both parties would be greatly promoted by a dissolution of marriage. We will
add. that when the social position of the two sexes shall be perfectly equal. a
divorce 1f it be for the happiness of erther party. will be for the happiness of both.
No one but a sensualist would desire to retain a merely ammal connexion with a
person of the other sex, unless pertectly assured of being preferred by that person.
above all other persons in the world. This certainty never can be quite perfect under
the law of marriage as it now exists: it would be nearly absolute. if the e were
merely voluntary.

Not only there are. but it 1s 1n vain to hope that there will not always be.
innumerable cases. in which the first connexion formed will be one the dissolution
of whuch if it could be. certainly would be. and ought to be. eftected It has long ago
been remarked that of all the more serious acts of the life of a human being. there 15
not one which is commonly performed with so little of forethought or
consideration. as that which 1s irrevocable. and which 1s fuller of evil than any
other act of the being s whole life 1f 1t turn out1ll. And this 1s not so astomishing as it
seems: The imprudence. while the contract remains indissoluble. consists in
marrving at all: If you do marry. there is little wisdom shewn by a very anvious and
careful deliberation beforehand. Marmage 1s really. what 1t has been sometimes
called, a lottery: and whoever is n a state of mind to calculate the chances calmly
and value them correctly, is not at all likely to purchase a icket Those who marry
after taking great pains about the matter, generally do but buy therr disappointment
dearer. For the failures in marriage are such as are naturally incident to a first
trial: the parties are inexpenienced. and cannot judge. Nor does this evil seem to be
remediable. A woman 1s allowed to give herself away for lite, at an age at which
she 1s not allowed to dispose of the most inconsiderable landed estate what then”1f
people are not to marry until they have learnt prudence. they will seldom marry
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before thirty: can this be expected. or is it to be desired? To direct the immature
judgment, there is the advice of parents and guardians: a precious security! The
only thing which a young girl can do. worse than marrying to please herself, is
marrying to please any other person. However paradoxical it may sound to the ears
of those who are reputed to have grown wise as wine grows good. by keeping. it is
yet true, that A, an average person, can better know what is for his own happiness,
than B, an average person, can know what 1s for A’s happiness. Fathers and
mothers as the world is constituted, do not judge more wisely than sons and
daughters; they only judge differently: and the judgments of both being of the
ordinary strength, or rather of the ordinary weakness, a person’'s own self has the
advantage of a considerably greater number of data to judge from, and the further
one of a stronger interest in the subject. Foolish people will say, that being
interested in the subject is a disqualification; strange that they should not
distinguish between being 1nterested in a cause as a party before a judge. 1.e.,
interested in deciding one way, right or wrong,—and being interested as a person
is in the management of his own property, interested in deciding right. The parties
themselves are only interested in doing what is most for their happiness: but their
relatives may have all sorts of selfish interests to promote by inducing them to
marry or not to marry.

The first choice. therefore, 1s made under very complicated disadvantages. By
the fact of its being the first, the parties are necessarily inexperienced in the
particular matter; they are commonly young (especially the party who is in greatest
peril from a mistake) and therefore inexperienced in the knowledge and judgment
of mankind and of themselves generally: and finally. they have seldom had so
much as an opportunity afforded them, of gaining any real knowledge of each
other, since in nine cases out of ten they have never been once mn each other’s
society completely unconstrained, or without consciously or unconsciously acting
a part.

The chances therefore are many to one against the supposition that a person who
requires, or is capable of, great happiness, will find that happiness in a first choice’
and in a very large proportion of cases the first choice is such that if it cannot be
recalled, it only embitters existence. The reasons. then. are most potent for
allowing a subsequent change.

What there is to be said in favor of the indissolubility, superstition apart.
resolves itself into this: that it is highly desirable that changes should not be
frequent; and desirable that the first choice should be, even if not compulsorily. vet
very generally, persevered in: That consequently we ought to beware lest in giving
facilities for retracting a bad choice, we hold out greater encouragement than at
present for making such a choice as there will probably be occasion to retract.

It is proper to state as strongly as possible the arguments which may be advanced
in support of this view of the question.

Repeated trials for happiness. and repeated failures. have the most mischievous
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effect on all minds. The finer spirits are broken down, and disgusted with all
things: their susceptibilities are deadened, or converted into sources of bitterness,
and they lose the power of being ever contented. On the commoner natures the
effects produced are not less deplorable. Not only is their capacity of happiness
worn out, but their morality is depraved: all refinement and delicacy of character 1s
extinguished; all sense of any peculiar duties or of any peculiar sacredness
attaching to the relation between the sexes. is worn away: and such alliances come
to be looked upon with the very same kind of feelings which are now connected
with a passing intrigue.

Thus much as to the parties themselves. but besides the parties. there are also to
be considered their children; beings who are wholly dependent both for happiness
and for excellence upon their parents: and who 1n all but the extreme cases of actual
profligacy, or perpetual bickering and disunion. must be better cared for in both
pomts if their parents remain together.

So much importance 1s due to this last consideration. that I am convinced. 1if
marriage were easily dissoluble. two persons of opposite sexes who unite their
destinies would generally. 1if they were wise, think it their duty to avoid having
children until thev had lived together for a considerable length of time. and found
1n each other a happiness adequate to their aspirations. If this principle of morality
were observed, how many of the difficulties of the subject we are considering
would be smoothed down! To be jointly the parents of a human being. should be
the very last pledge of the deepest. holiest. and most durable affection. for tharis a
tie which independently of convention. 1s indeed 1ndissoluble an additional and
external tie, most precious where the souls are already indissolubly united. but
simply burthensome while it appears possible to either that they should ever desire
to separate.

It can hardly be anticipated. however. that such a course will be followed by any
but by those who to the greatest loftiness and delicacy of feeling. umite the power of
the most deliberate reflexton. 1f the feelings be obtuse, the force of these
considerations will not be felt; and 1f the judgment be weak or hasty . whether from
nherent defect or from inexpernience. people will fancy themselves in love for their
whole lives with a perfect being. when the case 1s far otherwise. and will suppose
they risk nothing by creating a new relationship with that being. which can no
longer be got nd of It will therefore most commonly happen that when
circumstances anse which induce the parents to separate. there will be children to
suffer by the separation: nor do I see how this difficulty can be entirely got over,
until the habits of society allow of a regulated community of living. among persons
intimately acquainted, which would prevent the necessity of a total separation
between the parents even when they had ceased to be connected by any nearer tie
than mutual good will, and a common interest in their children.

There is yet another argument which may be urged against facility of divorce. It
is this. Most persons have but a very moderate capacity of happiness: but no person
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ever finds this out without experience, very few even with experience: and most
persons are constantly wreaking that discontent which has its source mternally.
upon outward things. Expecting therefore in marriage. a far greater degree of
happiness than they commonly find: and knowing not that the fault is in their own
scanty capabilities of happiness—they fancy they should have been happier with
some one else: or at all events the disappointment becomes associated in their
minds with the being in whom they had placed their hopes—and so they dislike one
another for a time—and during that time they would feel inclined to separate: butif
they remain united, the feeling of disappointment after a time goes off. and they
pass their lives together with fully as much of happiness as they could find either
singly or in any other union. without having undergone the wearing of repeated
and unsuccessful experiments.

Such are the arguments for adhering to the indissolubility of the contract. and tor
such characters as compose the great majority of the human race. it is not deniable
that these arguments have considerable weight.

That weight however 1s not so great as it appears. In all the above arguments it is
tacitly assumed, that the choice hes between the absolute interdiction of divorce,
and a state of things in which the parties would separate on the most passing feeling
of dissatisfaction. Now this is not really the alternative. Were divorce ever so free.
it would be resorted to under the same sense of moral responsibility and under the
same restraints from opinion, as any other of the acts of our hives. In no state of
soctety but one in which opinion sanctions almost promiscuous intercourse. (and
1n which therefore even the indissoluble bond is not practically regarded.) would 1t
be otherwise than disreputable to either party. the woman especially. to change
frequently, or on light grounds. My belief s, that 1n a tolerably moral state of
society. the first choice would almost always. especially where 1t had produced
children, be adhered to. unless in case of such uncongeniality of disposition as
rendered it positively uncomfortable to one or both of the parties to live together.
or in case of a strong passion conceived by one of them for a third person. Now in
either of these cases I can conceive no argument strong enough to convince me.
that the first connexion ought to be forcibly preserved.

I see not why opinion should not act with as great efficacv, to enforce the true
rules of morality in this matter. as the false. Robert Owen's definitions* of chasuty

*Chastty, sexual intercourse with affection. Prosutution, sexual intercourse without
affection [Owen’s views on marrage were promulgated, especially in the United States. in
the 1820s. Mill's wording 15 closest to that found 1n Robert Owen and Alexander Campbell.
Debate on the Evidences of Chrisnaminy, 2 vols. (Bethany . Virgima. Campbell, 1829, Vol
I. p. 120, however, he may be echoing a later version. delivered in London. contained in
“The Address of Robert Owen. at the Great Public Meeting. Held at the National Labour
Exchange, Charlotte-street, Fitzroy-square. on the 1st of May. 1833, Denouncing the Old
System of the World, and Announcing the Commencement ot the New " The Crisis, I (11
May. 1833), 141.]
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and prostitution, are quite as simple and take as firm a hold of the mind as the
vulgar ones which connect the ideas of virtue and vice with the performance or
non-performance of an arbitrary ceremonial.

The arguments, therefore, in favour of the indissolubihity of marnage. are as
nothing 1n comparison with the far more potent arguments for leaving this like the
other relations voluntarily contracted by human bemngs. to depend for its
continuance upon the wishes of the contracting parties The strongest of all these
arguments is that by no other means can the condition and character of women
become what it ought to be.

When women were merely slaves, to give them a permanent hold upon their
masters was a first step towards their elevation That step is now complete’ and in
the progress of civilization. the time has come when women may aspire to
something more than merely to find a protector The condition of a single woman
has ceased to be dangerous and precanous: the law. and general opinion, suffice
without any more special guardianship. to shield her in ordinary circumstances
from insult or injury: woman in short is no longer a mere property. but a person.
who 1s counted not solely on her husband’s or father's account but on herown She
is now ripe for equality. But 1t is absurd to talk of equality while marmage 1s an
indissoluble tie. It was a change greatly for the better. from a state in which all the
obligation was on the side of the weaker. all the rights on the side of the physically
stronger. to even the present condition of an obligation nominally equal on both
But this nominal equality 1s not real equahity . The stronger 1s alw ay s able to reheve
himself wholly or 1n a great measure. tfrom as much of the obligation as he finds
burthensome: the weaker cannot The husband can ili-use his wife. neglect her.
and seek other women, not perhaps altogether with impunity . but what are the
penalties which opinion imposes on him. compared with those whuch tall upon the
wife who even with that provocation. retahiates upon her husband’ It 1s true
perhaps that if divorce were permitted, opimion would with like injustice, try the
wife who resorted to that remedy. by a harder measure than the husband. But
this would be of less consequence. Once separated she would be comparatively
independent of opinion: but so long as she 1s forcibly united to one of those who
make the opmion. she must to a great extent be its slave.
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Austin’s Lectures on Jurisprudence

IF WE COULD ANTICIPATE early or brilliant success for this work. we should think
more highly of the wisdom of the book-buying public than we fear there are
grounds for. This 1s areading age: and precisely because 1t1s so reading an age. any
book which is the result of profound meditation. is perhaps less likely to be duly
and profitably read than at a former period The world reads too much, and too
quickly, to read well. When books were few . to get through one was a work of time
and labour: what was written with thought was read with thought. and with a desire
to extract from 1t as much of the matenals of knowledge as possible. But when
almost every person who can spell, can and will wnte. what 1s to be done? It 1s
difficuit to know what to read, except by reading every thing: and so much of the
world's business 15 now transacted through the press. that it 1s necessary 10 know
what is printed if we desire to know what is going on Opinion weighs with so vast
a weight in the balance of events. that ideas of no value 1n themselves. are of
importance from the mere circumstance that they are ideas. and have a bona fide
existence as such anvwhere out of Bedlam. The world. in consequence. gorges
itself with intellectual food of all qualities. and in order to swallow the more. bolts
it. Nothing 1s now read slowly. or twice over. Books are run through with no less
rapidity . and scarcely leave a more durable impression than a new spaper article. It
1s for this, among other causes. that so few books are produced of any value. The
lioness in the fable boasted that though she produced only one at 4 birth. that one
was a lion."™! But if each lion only counted for one. and each leveret for one. the
advantage would all be on the side of the hare. When every umit 1s individually
weak . it is only multitude that tells. Who wonders that the new spapers should carr
all before them” A book produces no greater effect than an article. and there can be
three hundred and sixty-five of these in one year. He. theretore. who should and
would write a book. and write it in the proper manner of wnting a book. now
dashes down his first hasty thoughts. or what he mustakes for thoughts. n a
periodical. And the public 18 in the predicament of an indolent man. who cannot
bring himself to apply his mind vigorously to his own affairs, and over whom.

[*“The Lioness and the Viaen.” Aesop’s Fables. trans Vernon Stanley Vernon Jones
(London. Hemnemann. New York Doubleday. Page. 16121, p 91 |
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therefore, not he who speaks most wisely, but he who speaks most frequently,
obtains the influence.

At such a period, any person who once more gives to mankind a philosophical
work, which he has conscientiously endeavoured to make as good as he could, by
unsparing labour and meditation, make 1t, performs an act the more meritorious, as
it1s the less likely to meet with any reward: and 1f, like Mr. Austin, he is qualified
for the more successful and profitable kinds of literary composition. yet deliberately
prefers the more instructive. the greater is his deserving. There are passages in the
volume before us, which shew that if the author chose. he could excel as a popular
writer; and the mere clippings and parings of a work like this. would be matenal
enough to be wrought up 1nto more than one popular book. But Mr. Austin knows.
that in order to make an impression upon careless. rapid. and impatient readers. it
1s necessary to avoid calling upon them for a vigorous effort of attention. and that
without such an effort, no ideas can be imbibed but such as are loose and vague.
And knowing that there are many persons who are competent to explain popularly.
all that can be popularly explained: for one who can follow out a long train of
thought, and conceive and express it at once with clearness and with precision, that
the former may teach the people. but 1t belongs to the latter only to teach the
teachers of the people: our author has chosen for himself the higher, and more
difficult. though less conspicuous and less honoured part.

He has accordingly produced a work which requires to be read. in the antique
sense of that term, not as we read a novel. but rather as men read for honours at the
University. But the work will repay those who shall so read it. As all know who
have ever really learnt any thing, real knowledge never comes by easy reading.
Nobody ever set about learning Latin by running through the Latin Grammar. Mr.
Austin’s work is part of the grammar of a science. As such, it is not a book for anv
but persons who are really anxious to learn; but to them. 1t 1s such a book as they
delight in. The author’s stvle 15 a model of perspicuity' the concatenation of his
propositions is free from ali obscurity: and the reader will find no difficulty but that
which is inseparable from the attempt to communicate precise ideas

The volume consists of the preliminary lectures of a course delivered by Mr.
Austin at the University of London, and which we had the good fortune of hearing.
An outline of the entire course is annexed to the present publication.

We shall endeavour to give as sufficient a conception as can be given in a few
words. of what our author understands by Jurisprudence. as distinguished from the
philosophy of Legislation.

Both these sciences are conversant with laws; namely. laws in the strict sense.
laws set to man by man, in the character of a political superior. But though the
subject-matter of both sciences be the same. both do not look at 1t under the same
aspect.

The philosophy of legislation 15 conversant with laws, as a contrivance for
accomplishing certain ends. 1t considers what are the purposes of law: and judges
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of the means, according as they are well or ill adapted to the accomplishment of
those purposes. It teaches the requisites of a good law: and what particular laws
would be good or bad. either universallv. or under any supposable set of
circumstances.

Jurisprudence. on the other hand. does not take any direct cognizance of the
goodness or badness of laws. nor undertake to weigh the motives which lead to
their establishment: 1t assumes their existence as a fact, and treats of their nature
and properties. as a naturalist treats of any natural phenomenon. It furmishes an
analytical exposition. not indeed of any particular system of existing laws. but of
what is common to all or most systems of law.

In the first place, the very notion of a law 15 an extremely complex idea: that of a
bodv of laws, still more so. These ideas have to be analyzed. The component
elements of a law, and of a body of laws. and the suppositions which they involve.
must be precisely determined and cleared up For instance. a law supposes &
political superior from whom the law emanates: what is a political supenor™ All
laws create obligations. and are clothed with sancnions; all laws (certain peculiar
cases excepted) create rights. but what 1 meant by an obligation. a sanction. a
right? Every body of laws recognises a distinction between cnvil law and criminal
law . between private law and constitutional law: 15 there any rational foundation
for these distinctions. and what 1s it”?

Further. laws operate only by creating rights. and duties. or obligations. The
nghts and duties which the law of any country creates. are the law itselt Now these
rights and duties fall so naturally nto certain classes. form themselves so naturally
into certain groups. that in all or almost all bodies of law . which men have tried to
reduce 1nto any thing like a systematic order, an effort has been made to grasp these
very groups. and bind them together by appropriate technical terms But the
attempt has generally been a most lame and impotent one.'™ partly for want of
what may be called the coup d'veil of a practised logician. which enables him. hike
an experienced general. to survey an entire field at once. and either comprehend an
actual arrangement. or frame an imaginary one. without being bewildered by the
multitude of details; and still more for want of mastery over the casual associations
connected with familiar terms. and of the capacity to wield every word as a mere
instrument to convey a thought: an mstrument which may be taken up and laid
down at pleasure The classes which have been formed are not properly classes at
all, for they are not separated by plain well-marked boundanes. but cross one
another 1n all directions. It is impossible to define them. because no property can
be found common to an entire class: or none but what may aiso be found 1n
something that is absurdly left out of the class. Yet. as before observed. the authors
of these unskilful classifications have always had indisuinctly before their eyes

[*Cf Wilhiam Shakespeare. Othello. 11, 1. 161, The Riverside Shakespeare. ed G
Blakemore Evans (Boston Houghton Mifflm. 19745, p 1213 |
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certain natural groups. which they have been ineffectually attempting to hit, and to
find some means of circumscribing within the bounds of a general expression.
Hence. if we were to strip off from the arrangement and technical language of each
system of law, whatever is purely accidental. and (as 1t may be termed) historical,
having a reference solely to the peculiar history of the institutions of the particular
people: if we were to take the remainder. and regulanze and correct 1t according to
its own general conception and spirit; we should bring the nomenclature and
arrangement of all systems of law existing 1n any civilized society, to something
very nearly identical.

Now the science of jurisprudence. as our author conceives it, endeavours to
disentangle these natural groups (with which all classifications coincide 1n the
gross. and none accurately) from the environment which surrounds them. of terms
without any precise meaning. except perhaps a historical one. and distinctions
answering to no difference. except. perhaps, one which has ceased to exist. The
natural groups are thus brought into strong relief. a distinct conception is gained of
their boundaries: and compact and precise names may be obtained to designate
them by. When this i1s done. a commanding view may be taken of the detailed
provisions of any existing body of law. the rights and duties which it establishes:
they may be rendered cognoscible. as Mr. Bentham would sav:'*! a common
framework is obtained. nto the compartments of which all bodies of law may be
distributed: and a systematic exposition might be given with comparative ease.
either of one or of any number of legal svstems, in parallel columns.

Thus prepared. the student of any existing system of law would no longer find 1t
a mass of mextricable confusion: he would be enabled. in a comparatively short
time. to obtain a far more perfect mastery of the system than was ever possessed by
those who made 1t. An expository law book would then be so constructed as to be a
lesson of clear ideas, instead of being almost enough to incapacitate the mind from
ever forming one. And the legislator who would either reduce any existing body ot
laws into a code. or draw up an improved system. would reap two benefits. The
whole of the nghts and duties which past legislators have thought it desirable to
create, would be brought compendiously under his view; and he would have an
arrangement, and a technical language ready made. which would be an excellent
basis for him to start from in framing his own. For though classification 1s not made
by nature. but is wholly an affair of convenience. one most important part of the
convenience of any classification is, that it shall coincide. as far as possible, with
the mode in which the ideas have a natural tendency to arrange themselves.

Unfortunately, the science of jurisprudence as thus conceived, mostly remains
still to be created. No person, however, is qualified to do more towards creating it

{*Jeremy Bentham. Papers Relative 1o Codification and Public Instruction (18175, 1n
Works. ed John Bowring. 11 vols (Edinburgh. Tait. London" Simpkin, Marshall. Dubhin
Cummung. 1843). Vol IV, p. 454 |
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than the author whose work 1s now before us. Whatever assistance 1s to be denved
on the one hand from the Roman lawyers and therr German successors: on the
other, from our own immortal Bentham. he has thoroughly possessed himself of
And his course of lectures, if 1t were completed as 1t has been begun. would. we
think, leave little for any successor in the same field. The present work. however.
is merely an introduction: and even in his oral lectures. the Professor had not space
to complete more than a small part of his intended scheme There are portions.
however. of what he has actually delivered (and which we hope may one day be
published) still more instructive and interesting than what is here given

The volume now published 15 occupied in “determining the province of
jurisprudence,” by analyzing the notion of a law. in the strict sense of the term.
namely. a law set by a political supertor.—and discriminating 1t from whatever
else has recetved the name of law: whereot our author distinguishes three kinds.
namely . laws set to man by God. laws (analogically so calied) which may be said to
be prescribed by opinion: and laws so called only by metaphor. as when we speak
of the law of gravitation.!*-

These various notions are defined and discriminated from one another with rare
logical power. and superiority over the trammels of language. In addition to this
main object of the work, 1t abounds 1n valuable discussions on incidental topies
To mention only one of these discussions. tthe largest. and most important.) that
great question which has occupied so many of the most gifted minds. the
foundation of moral obligation. and the nature of the standard or test of right and
wrong, whether 1t be utility or an instinctive principle. forms the principal subject
of no less than three lectures: being introduced under the head of the Divine Law.
1n the form of an 1nquiry . 1in what way the unrevealed portion of that law 1s made
known to us.!” This investigation will be the most interesting part ot the present
volume to the general reader. Mr. Austin s a strong partisan of the doctrine which
considers utility as the test or index to moral duty  Though he has stated some. he
has omutted others of the essential explanations with which we think that this
doctrine should be received: but he has treated the question 1n a most enlarged and
comprehensive spint. and in the loftiest tone of moral feeling. and has discussed
certain branches of 1t 1n a manner which we have never seen equalled

Valuable as this work is in the intrinsic ments of its contents. s greatest value.
after all. 1. we think. as a logical discipline to the nund We hardly ever read a
book which appears to us. if duly studied. to have <o great a tendency to accustom
the mind to habits of close and precise thinking. of using every word with a
meaning. or meanings accurately settled. ngidly adhered to. and always presentto
the mind: of never leaving off with a halt-solution of a doubt or difficulty. but
sticking to 1t till nothing remains unexplained

[i“Provmcc. p vi.e gl
{ Ibid.. Lectures I1-1V. pp. 31-125 |
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Mr. Austin’s style is more remarkable for clearness and precision than ease; but
it is perfectly unaffected; and his language is the rich. expressive, homely English.
of his favourite writers, Hobbes and Locke.

It would be injustice to our author to conclude this notice without affording him
an opportunity of speaking for himself: but it would be still greater injustice to
exhibit a mere fragment of a philosophic investigation, the merit of which must of
course be mainly dependent upon its connected and systematic character. Our
specimens must necessarily be selected from the merely parenthetical passages.
The following may perhaps serve. as well as any others. to give a conception of our
author’s general turn of thought and expression.

The first passage that we shall quote 1s a Pisgah view!*! of the future
improvement of the moral sciences:

1f there were a reading public. numerous. discerning. and impartial . the science of ethics.
and all the various sciences which are nearly related to ethics. would advance with
unexampled rapidity.

By the hope of obtaining the approbation which 1t would bestow upon genuine ment,
writers would be incited to the patient research and reflection, which are not less requusite to
the improvement of ethical, than to the advancement of mathematical science

Slight and incoherent thinking would be received with general contempt. though 1t were
cased in polished periods. studded with brilliant metaphors Ethics would be considered by
readers, and. therefore. treated by writers. as the matter or subject of a science: as a subject
for persevering and accurate investigation, and not as a theme for childish and babbling
rhetoric.

This general demand for truth. (though it were clothed 1n homely guise,) and this general
contempt of falsehood and nonsense. (though they were decked with rhetorical graces.)
would improve the method and the style of inquiries into ethics, and into the various
sciences which are nearly related to ethics. The wniters would attend to the suggestions ot
Hobbes and of Locke, and would imitate the method so successfully pursued by geometers
though such 1s the variety of the premises which some of their inquines involve, and such
are the complexity and ambiguity of some of the terms, that they would often fall short of the
perfect exactness and coherency which the fewness of his premises. and the simphcity and
definiteness of his expressions. enable the geometer to reach But. though they would often
fall short of geometrical exactness and coherency, they might alwayvs approach. and would
often attain to them. They would acquire the art and the habit of defining their leading terms.
of steadily adhering to the meanings announced by the definitions: of caretully examning
and distinctly stating their premises. and of deducing the consequences ot their premises
with logical vigour. Without rejecting embellishments which might happen to fall in their
way, the only excellencies of style for which they would seek are precision. clearness, and
conciseness; the first being absolutely requisite to the successful prosecution of inquiry.
whilst the others enable the reader to seize the meaning with certainty, and spare him
unnecessary fatigue.

And, what is equally important, the protection afforded by this public to dihgent and
honest writers would 1nspire into writers upon ethics. and upon the nearly related sciences.
the spirit of dispassionate inquiry' the “indifferency™ or impartiality in the pursuit of truth.
which 1s just as requisite to the detection of truth as continued and close attention. or

[*See Deuteronomy, 3:27 }
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sincerity and simplicity of purpose. Relying on the discernment and the justice of a
numerous and powerful public. shielded by 1ts countenance from the shafts of the hypocrite
and the bigot, indifferent to the 1dle whistling of that harmless storm. they would scrutinize
established mstitutions, and current or received opinions. fearlessly but coolly. with the
freedom which is imperiously demanded by general utility, but without the antipathy which
1s begotten by the dread of persecution. and which 1s scarcely less adverse than “the love of
things ancient” to the rapid advancement of science

This patience in investigation. this distinctness and accuracy of method. this freedom and
indifferency in the pursuit of the useful and the true. would thoroughly dispel the obscunty
by which the science 1s clouded. and would clear 1t from most of its uncertainties The wish.
the hope. the prediction of Mr Locke. would. in time. be accomplished: and “ethics would
rank with the sciences which are capable of demonstration ™' The adepts 1n ethical . as well
as 1n mathematical science. would commonly agree in therr results, and. as the jar of their
conclusions gradually subsided. a body of doctrine and authority. to which the mulntude
mught trust, would emerge from the existing chaos. The direct examination of the multitude
would only extend to the elements. and to the easier. though more momentous of the
derivative practical truths. But none of their opinions would be adopted blindly . nor would
any of their opmions be obnoxious to groundless and capnicious charge Though most or
many of their opinions would still be taken from authoriry. the authonty to which they
would trust might satisfy the most scrupulous reason. /n the unamimous or general consent
of numerous and imparnal inquirers. they would find that mark of trustworthiness which
justifies reliance on authonity. wherever we are debarred from the opportunity of examining
the evidence for ourselves (Pp 8I-4 )

We had marked several passages for quotation: but space presses. and we must
conclude with the following estimate of Dr. Paley:

The treatise by Dr Paley on Moral and Political Philosophyi ™' exemplifies the natural
tendency of narrow and domineering interests to pervert the course of inquiry from its
legitimate purpose

As men go. this celebrated and mfluential writer was a wise and a virtuous man By the
qualities of his head and heart. by the cast of his talents and affections. he was fitted. 1n a
high degree. to seek for ethical truth, and to expound 1t successfully to others He had a clear
and a just understanding: a hearty contempt of paradox. and of mngentous but useless
refinements, no fastidious disdain of the working people. but a warm sympathy with their
homely enjoyments and sufferings He knew that they are more numerous than ali the rest of
the community , and he felt that they are more important than all the rest of the community to
the eye of unclouded reason and rmpartial benevolence

But the sinister influence'™! of the position. which he unluckily occupied. cramped his
generous affections. and warped the rectitude of his understanding

A steady pursutt of the consequences indicated by general utility. was not the most
obvious way to professional advancement. nor even the short cut to extensive reputation
For there was no impartial public, formed from the commumty at large. to reward and
encourage with 1ts approbation an inflexible adherence to truth

[*John Locke. An Essay Concermng Human Understanding (16900, in Works. new ed .
10 vols (London Tegg. eral . 1823), Vol Il pp 368-9 (Bk IV. Chap 1. Sect 1¥1 ]

["Willlam Palev. The Principles of Moral and Polincal Phnlosophy 117851, 15thed . 2
vols (London. Faulder, 1804 |

[*For the term. see. ¢.g . Bentham. Plan of Pariiamentars Reform (181711 Works.
Vol 1II, pp 440, 446.)
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If the bulk of the community had been instructed, so far as their position will permut, he
mught have looked for a host of readers from the muddle classes. He might have looked for a
host of readers from those classes of the working people. whose wages are commonly high.,
whose leisure 1s not inconsiderable, and whose mental powers are called into frequent
exercise by the natures of their occupations or callings. To readers of the middle classes, and
of all the higher classes of the working people. a well-made and honest Treatise on Mora}
and Political Philosophy, 1n his clear, vivid, downnght, English style. would have been the
most easy and attractive, as well as instructive and useful, of abstract or scientific books

But those numerous classes of the community were commonly too coarse and ignorant to
care for books of the sort. The great majority of the readers who were likely to look 1nto his
book, belonged to the classes which are elevated by rank or opulence, and to the peculiar
professions or callings which are distinguished by the name of “liberal ™ And the character
of the book which he wrote, betrays the position of the wrniter In almost every chapter. and
in almost every page. his fear of offending the prejudices, commonly entertained by such
readers. palpably suppresses the suggestions of his clear and vigorous reason, and masters
the better affections which inclined him to the general good.

He was one of the greatest and best of the great and excellent writers, who by the strength
of thetr philosophical genius. or by their large and tolerant spirit, have given tmpenshable
lustre to the Church of England, and extinguished or softened the hostility of many who
reject her creed. He may rank with the Berkeleys and Butlers. with the Burnets. Tillotsons.
and Hoadleys.

But 1n spite of the esteem with which I regard his memory. truth compels me to add. that
the book 1s unworthy of the man. For there ts much 1gnoble truckling to the dommant and
influential few. There is a deal of shabby sophistry in defence or extenuation of abuses
which the few are interested in upholding. (Pp. 79-81.)
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Reform in Education

IN A RECENT NUMBER we brniefly announced the appearance of this important
document in an English form ™' We now return to it. because the reception of Mr.
Roebuck's motion by the House of Commons.!”' and the appomntment of a
committee to consider the subject of national education.!”! are tokens. among
many others, that the present is an auspicious moment for inviting the attention of
the English public to that highest and most important of all the objects which a
government can place before itself. and to the great things which have been
accomplished by another nation in the prosecution of that object.

The value of M. Cousin’s Report does not consist in the details. though without
the details it would be comparatively of hittle interest. It throws no new or
unexpected light upon the means of educating a people: 1t simply enables us to
realize the fact that a government exists virtuous enough to will the end The
machinery is no other than that which common sense suggests. and would suggest
to any government ammated by the same spirit. Schools for a/l.!*! without distinction
of sect, and without imposing upon any sect the creed or observances of another.
the superintendence shared between a Mmister of Public Instruction. and local
committees of a most democratic constitution. (a fact perfectly accordant with the
spirit of the Prussian government. whose municipal institutions are among the
freest in Europe;) and finally. that without which the remainder of the system
would be of little value . schools for teachers.!*! In all this there 18 nothing intricate
or recondite; what 1s memorable is not the conception. but that it has found hands
to execute it; that the thing is actually done. done within two days’ journey of our
own shores. done throughout a great country. and by a government unnvalled in
the art of doing well whatever 1t does at all, because surpassing all other

|*See “New Publications.” Monthly Repository. n.s VI tMay. 1834 383 |

["John Arthur Roebuck. Speech in Introducing a Motion on National Education 3 June.
1834; Commons), Parliamentary Debuates thereafter cited as PD). 3rd ser . Vol 24, cols
127-30.]

[*See “Report from the Select Commuttee on the State of Education.” Parliamentary
Papers (hereafter cited as PP). 1834, IX. 1-261 |

[QCf James Mill, Schools for All. in Preference to Schools tor Churchmen Only
(London. Longman. et al . 1812) ]

[“See Cousm. pp 23-33.4-21. and 62-7. respectively |
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governments in the systematic choice, for whatever it wishes done. of the persons
fittest for doing it.

The spirit which has accomplished this, with us is still to be created: and in the
hope of contributing to the creation of such a spirit. Mrs. Austin has employed
herself in rendering M. Cousin's Report accessible to the Enghish reader.

Constituted. [says she.] as the government of this country 15, and accustomed as 1t 15 to
recetve Its impulses from without, (a state of things approved and consecrated by the
nattonal ways of thinking,) it would be contrary to reason and to experience to expect it to
originate any great changes. This 1s not recognised. either by governors or governed. as any
part of its duty. It 1s to the public mind. therefore. that those who desire any change must
address themsetves. (P. vin.)

The preface, from which the above is an extract. well deserves to be separately
printed and widely circulated: by the force and conclusiveness with which it
combats the shallow opinions and groundless feelings which oppose themseives in
this country to a national education. and by the happy union which 1t exhibits of an
earnest spirit and a conciliatory and engaging tone.

If. as from a speech of the Lord Chancellor a vear ago'*! we might suppose to be
his opinion, it were enough that schools exist, and it mattered not what they teach.
or in what method they teach it, we might in this country expect to see all the ends
of a national education speedily attained with httle assistance from government.

In a country containing thirteen millions of people, the whole expense of the schools to
the state, not only for the lower but for the middhing classes. did not amount. 1n the vear
1831, to 35,000/. When we remember that. as 1t is asserted on the highest authonty,
1.200,000/ are voluntanly raised for the support of our extremely defective popular
schools, we have surely no reason to despair that if our management were equal to our
means. ample provision would be found for the suitable education of the whole people *

The £20,000 granted by Parliament last year for building schoolhouses called
forth private contributions of nearly treble the amount. Independently of all this.
we have the immense endowments which the charity commissioners have brought
to light. and proved to have been for generations embezzled and wasted. As far.
therefore, as quantity of teaching i1s concerned. the education of our people is. or
will speedily be. amply provided for. It is the qualiry which so grievously demands
the amending hand of government. And this is the demand which is principally in
danger of being obstructed by popular apathy and ignorance. The very first
condition of improvement is not vet realized; the public are not sufficient]y

[*Henry Peter Brougham, Speech on National Education (14 Mar.. 1833, Lords), PD.
3rd ser.. Vol. 16, cols. 632-8.]

*Sir W. Molesworth's speech [on National Education (3 June, 1834; Commons).
reported in The Cornish Guardian and Western Chronicle (Truro), 13 June. 1843, pp 2-3]
[The report of the speech in PD, 3rd ser . Vol 24. cols 130-1, does not contain the
passages quoted here and at pp. 66 and 67 below |
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discontented. They are not yet alive to the bad quality of the existing tuition. The
very people who furnish so vast an annual sum for the maintenance of schools.
often oppose themselves to the wish of their own schoolmasters to give valuable
instruction. With many of these patrons of education, whose support Lord
Brougham fears will be withdrawn if a state provision be made for education.'! the
constant alarm is, not lest too little. but lest too much, should be taught. And even
where the state of their inclinations 1s unexceptionable, can we expect any
judgment or intelligence 1n providing education for their inferiors 1n the scale of
society, from people who allow the places of education for their own children to be
in the wretched state in which we find almost all the schools for the higher and
muddle classes of England? Are not those schools. and the influence which parents
exercise over them. correctly described in the following passage:

“Letus ¥ look at home. and examine whether with all the grievous abuses of the endowed
seminaries of Great Britain, they are. after all. ‘a particle’ worse than. or even so bad as,
almost all our other places of “education ¢ We may ask. whether the desire to gain as much
money with as httle labour as 1s consistent with saving appearances. be peculiar to the
endowed teachers” Whether the plan of nineteen-twentieths of our unendowed schools be
not an organized svstem of charlatanerie for imposing upon the ignorance of ‘the’
parents” Whether parents do. 1n point of fact. prove themselves as solicitous. and as well
qualified. to judge rightly of the ments of places of education. as the theory of Adam
Smith supposes? ' Whether the truth be not. that. for the most part. they bestow very little
thought upon the matter: or. if they do. show themselves 1n general the ready dupes of the
very shallowest artifices” Whether the necessity of keeping parents in good humour does
not too often. instead of rendering the education better. render it worse. the real ends of
instruction being sacrificed. not solely {as would "be the case under other circumstances’ to
the ease of the teacher. but to that. and *also” to the additional positive vices of clap-trap and
lip-proficiency? We may ask. whether 1t is not matter of expenence. that a schoolmaster
who endeavours really to educate. 1nstead of endeavouring only to seem to educate. and
laying himself out for the suffrages of those who never look below the surface. and only for
an instant at that, is almost sure. unless he have the genius and the ardour of a Pestalozzi. to
make a losing speculation” Let us do w hat we may. 1t will be the study of the “mere” trading
schoolmaster to teach down to the level of the parents. be that level high or low. as ity ot
the trading author to write down to the level of his readers  And 1n the one shape as m the
other, 1t 1s ‘at’ all umes and in all places indispensable. that enlightened individualy and

[*Brougham. speech of 14 Mar . 1833, col 634 ]
['See Adam Smuth. An Inquiry into the Nature and Causes of the Wealth of Natons.
2 vols (London Strahan and Cadell. 1776). Vol Il. pp 185,206 |
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enlightened governments should. from other motives than that of pecuniary gain, bestir
themselves to provide / that good and wholesome food for the wants of the mind, for which
the competition of the mere trading market affords in general so indifferent a substitute. *

To quote another author:

As regards the common run of day and boarding schools. 1t1s well known that they are, as
much as any shopkeepers. obliged to gratify the tastes. and satisfy the wishes of their
customers: and that. even if some establishments have risen mnto such populanty, as to
render it truly difficult to insure places in them. this enables them no more to resist and
combat the prevailing prejudices, than the most fashionable shop in the metropolis has 1t in
its power to abolish all fanciful fashions, and to introduce a plain and simple dress Their
high popularity 15 founded upon the opinion. that by them the public taste will be gratified
more than anywhere else; but let it for a moment be suspected. that there is a design radically
to reform that taste, or merely to correct and purify it, and all the popularity will be gone 1n
an instant. Nowhere is there a more extensive apphcation made of the maxim, Mundus vult
decipi, ergo decipratur:*) that 1s to say. in education.—the vamity and folly of the parents
will be flattered, therefore let us flatter them. And although the weakness of the parents. and
the servility of schoolmasters, has been fully explored. and although they heartily despise
one another. yet the practical language of a father, when putting his child to school. 15 still.
“T want to be deceived.—1 want to be flattered:™ and the schoolmaster’s answer is no less.
“You may rely upon it, it shall be done. in general matters. on the usual terms. and 1n special
matters, at so much extra.™

What wonder. then, if they who so ill provide for what most nearly concemns
themselves, should be the wretchedest purveyors for the wants of others? What
wonder that, as Sir William Molesworth affirmed in his speech on seconding Mr.
Roebuck’s motion.

The so-called education. provided for the working classes of England, deficient as 1t 1s
admitted to be in quantity, 1s immeasurably more deficient in quality: as wstrucnon, 1t 1s
lamentably meagre. incomplete, and appropriate; as education. as nearly as possible.
absolutely null. All instruction consists in the mere repetition by rote of certain words. to
which the children affix either no idea at all. or 1deas too indistinct to have any hold on their
munds, or influence on their conduct.!™

“The schoolmaster,” (says the Cornish paper from which we take our report of

*From a pamphlet, entitled. “Corporation and Church Property resumable by the State
From the Jurist of February. 1833." [ An offprint of the article by Mill, “Corporation and
Church Property,” Jurist, IV (Feb., 1833), 1-26: in Essavs on Economics and Socien .
Vols. IV-V of Collected Works (hereafter cited as CW) {Toronto: University of Toronto
Press, 1967). Vol. IV, pp. 214-15.]

{*The maxim combines elements found in Sebastian Franck. Paradoxa ducenia
octogenta ([Ulm: Varmer. 1535]). p 141 (no 237). and Auguste De Thou. Historia s
temporis. 5 vols. (Pans: Drouart, 1604-08). Vol i1, p 299 |

"[George Edward] Biber's Lectures on Christian Education (Christan Educanon, in a
Course of Lectures (London Wilson, 1830)]. p 181.

["Molesworth, speech of 3 June. 1834, p. 2.]

/33,59,67 (though by no means forcibly to impose)
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this excellent speech.) “the schoolmaster may be abroad.* but 1t is 1n quest of his
daily bread, which he earns hardly and ungratefully,”” and with as little thought and
as little labour to himself as possible.

Well was it said by Sir W. Molesworth, that,

In order to obviate all doubts upon this subject. and at the same time to provide us with the
data required for legislation on it. some means should immediately be adopted to ascertain
distinctly what is actually taught 1n the popular schools throughout the country '*!

Such should be the main object of the committee recently appointed by the
House of Commons: and a committee being essentially an unfit instrument for
conducting inquiries which must be protracted far beyond the duration of the
session, and for collecting from all parts of the country evidence much of which
can be obtained only on the spot, the best proof which the commuttee could afford
of wisdom and zeal in the cause. would be to follow the example of the committee
on municipal corporations. and recommend an address to the king for the
appointment of a commission. to inquire into the quality of the existing popular
education in all its branches.!™

The sort of facts which such an inquiry would ehicit. may be judged by the
passages we are about to quote from a series of Lectures on Christian Education.
delivered in 1829 and published in 1830. by Dr. Biber: a man of remarkable
powers and attainments. and a most unexceptionable witness to the narrowing and
perverting tendency of the religious instruction pretended to be given at our
schools; as his own religious sentiments are most fervent. and his hostility to
latitudinarianism in religion touches the verge of intolerance

Of the Church-of-England, or self-styled National. schools:

What affords the most convincing evidence on this subject. and w hat I wish. theretore. all
those that are interested 1n 1t to witness themselves. 1f they have the opportumity. 1s the
yearly public examination of the central school at Baldwin's Gardens 1 have been present
on one of those occasions, and what | then witnessed. far exceeded all my conceptions of
manufacture-teaching. What struck my mind most forcibly in the whole display . was a sort
of co-operative plan in the solution of an arithmetical question This was done. hke all the
rest. 1n rotation, the first boy beginning. for instance. 6 times 2 are 18. second boy put 8 and
carry 1, third boy: 6 umes 2 are 12: fourth boy. 12 and | are 13, fifth boy. put 3 and carry
1. suxth boy: 6 imes 7 are 42: seventh boy 42 and 1 are 43: exghth boy. put 3 and carny 4 and
so all round and round. again and again, ull the whole of 1t was gone through Now.
although unquestionably all the children could. with a moderate degree of attention. get the
ciphers correctly on their slates, 1t 1s evident that. with all this. there mught. perhaps. not
have been more than two n the whole number. who could have solved the same problem for

*The Cornish Guardian and Western Chromicle. published at Truro tJune 13, 1834
[An anonymous leading article. on Henry Peter Brougham. Speech on the Address on the
King's Speech (29 Jan . 1828: Commons). PD. n.s . Vol 18 col 58]

[*Molesworth. speech of 3 June. 1834.p. 2 |

[™First Report of the Commussioners Appomted to Inquire into the Mumcipal
Corporations 1 England and Wales.” PP, 1835, XXIII. 45 |
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themselves. But what is far more important 1s, that such a plan of instruction 1s the direct
way of preventing them from ever thinking about what they are doing. and thus cutting off
every chance of their understanding it. With their memory-knowledge of the multiplicauon.
addition. and other tables. they are put into this machinery. which, like the wheel of a
treadmill. although put in motion by the joint exertions of those 1n 1t, overpowers the
individual, and forces him to go on at any rate. whether he be disposed to do so or not. Not to
mention the absolute ignorance in which the children 1n those schools always remain
concerning number, their attention being only directed to ciphers. 1 question whether the
above plan 1s calculated to make even good cipherers For if there be no knowledge of
numbers. there should be some understanding. at least as far as 1t can be had without the
other, of the ciphening system, that the pupil may not be the blind instrument of rules,
blindly learned by rote. Nevertheless the solution of the question, as | have described 1t to
you, gave general satisfaction to a number of the bishops. and a large public, assembled on
the occasion; and so did the reading of a long list of alms—or reward—givings, at the end of
the examination. decreeing to one girl an apron, to another girl a pair of shoes, to such a boy
half a crown. to such another boy a pair of trowsers. &c : that both the givers and receivers
might be seen and known of men! The observations I made at that examination, I found
confirmed by private visits to the schools: and. among the rest, to one which I may. with the
more propriety . instance in support of the charges I have brought against the system, as 1
can, from personal acquaintance. bear the highest testimony to the zeal. as well as the
generally enlightened views. of the clergyman who presides over 1t. and in whose company
I visited it. I asked the children to read the parable of the Prodigal Son."*! and among other
questions which I put to them was this. “What is meant by riotous living?" “Dissipated
living.” “And what does dissipated living mean?" “Wasteful hving " “And what 15 the
meaning of wasteful living?” To this question. as their collection of synonymes was
exhausted, 1 received no answer, and therefore, to get upon intelligible ground I asked then
what things were necessary for subsistence, and what not: when some of the girls contended
that beer. and cheese, and cakes, and patties. were indispensably necessary for ife. And as
i this case, so I found 1t invariably. whenever and wherever I travelled out of the road of
those questions, which have for their object to direct the children’s attention to mere words,
on the most common subjects I found their 1deas unclear and confused. and the same
children, who would use the most correct language as long as they remained 1n the track of
what they were just then reading, or what they had learned by rote, were unable to express
themselves even with tolerable correctness on other matters: a clear proof that their apparent
knowledge was a mere word-knowledge. in the acquisition or advantages of which the mind
had no share. Thus. on another visit, the boys were exhibiting their slates, on which they
had written various words. I stopped one among the rest, who had the word “disadvanta-
geous.”” "What does that word mean., my boy?” “I don’t know.” " You know, perhaps. what
disadvantage means?” “No.” “Do you know what advantageous means?" “No.” “Or, have
you ever heard the word advantage. what does that mean?” "I don’t know.” “Well, but
suppose you lost your jacket, would that be an advantage or a disadvantage to you?” “An
advantage!” was his answer.

It would be unfair, however, to let 1t be supposed that facts, such as these, are only to be
met with in National schools. On this head the British system 1s quite as defective lIts
method of ciphering, though different in some of the details, 1s. on the whole, no less
objectionable, as it is, like the other, a mere mechanical application of the mechanical rules
of ciphering, mechanically inculcated into the memory. And. as regards the preposterous
exercise of learning to read and to write words. selected merely from a regard to the number

[*Luke. 15 11-32.]
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of their syllables, by which the children are so stupified. that they lose the habit of thinking
altogether, and do not care about the meaning even of that which they might understand, 1
recollect a fact which far outdoes the boy, who thought it an advantage for him to lose his
Jacket It was at a Lancasterian school. and one which has the name of being among the best
conducted; so at least I was told by my friend who went with me. and who 1s one of the
managers When we entered the room. we found the boys engaged in wnting words of
different lengths. according to the order of their seats, 1 passed by those 1n which such words
as “approximation. supenntendency,” and the hike, caught my eve, and. looking over the
sentences which some of the more advanced boys were writing, 1 found one who had
copied. about half 2 dozen times, the words “‘Live in love " “What are you writing herc™" 1
asked. “Live in love.” “And what does that mean”" "I don't know !” “You don't know! But
dor’t you know what ‘Jove’ means?” “No'" “Or do vou know what "live” means”” “"No!"
“What must you do to live in love?” "I don’t know"” Do vou know what vy ou must not do. to
live 1n fove!™ “No, I don’t " “Well. but yvou should know something about what "Live in
love’ means. Does 1t mean that you are to fight with the other boys™ "I can't tell'” “Well.”
said I, turming to my friend. "what do you say to this>" Upon which the school-master.
observing somewhat of the scope of our conversation. came up to us and said. “l dare say
vou mught ask such questions all over the school. without getting a betier answer. they none
of them know what they are wrniung. "™

Of the Lancastenian schools:

It 15 worth while to examine. in detail. the operations of this svstem “Tickets of nomunal
value are given to deserving boys each school ime. which are called 1n at the end of every
three months. and rewards are paid to the holders 1n exchange These tickets are valued at
the rate of eight for one penny.” It is not a mere prospect of reward. by which the pupils are
encouraged. a prize stuck up at the end of a long career. which they must run through to
attan it:—no. a reward 1s immediatelyv bestowed upon every performance of duty. the very
same morning or afternoon A distant prospect. 1t 1s apprehended. might not act powerfully
enough:; thus the children are accustomed to “love a reward upon eveny cornfloor.™ ' and in
whatsoever they do, instead of doing 1t. according to the apostle’s imjunction. for the glory
of God."! to “love gifts. and follow after rewards %' So effectual 1~ the operation of this
admirable principle. that the fact has actually occurred 1n a Lancasterian school that. upon
the mustress proposing a task of rather a novel description. the girls asked her. whether thes
should have tickets for doing 1t. openly declaring. that if there was no reward attached to1t.
they would notdo it “Ponz d' argent. pownt de Swisse ' The daily getting of a reward for
every thing that 1s called “'deserving.” by the Bntish system. 1s. however. not sufficient.
properly to culuvate an hireling spint To complete this part of 1s education. the system
gives proper encouragement to a calculating spirit, first of all by the conversion of the
reward tickets into substantial rewards every three months, and. secondly. by a popish sort
of indulgence-trade. which the children are permitted to carry on with them before their
conversion nto real property, and by which those reward tickets come fully under the de-
nomination of the “Mammon of unrighteousness.”("! Under the head “Pumishments.” we

[*Biber. pp 162-5.}

["Hosea, 9 1.]

[’1 Corinthaans. 10 31 }

[*lsatah, 1:23.]

[‘Jean Baptiste Racine., Les plaideurs (1668}, 1n Qewvres, 7 vols (Pans Le Normant.
1808), Vol. 11, p. 277 (1, 1. 15) |

[ Luke, 16:9.}
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are informed that at the close of each school-time, “the bad boys are classed into divisions,
corresponding with the number of their offences, and are required to pay one ticket for each
offence; those who do so are dismissed, and those who have no tickets are confined a quarter
of an hour for every offence reported against them.” And lest any doubt should remain on the
subject, it is further stated that “in all cases, the parties may be excused from confinement. if
they are in possession of reward tickets, by forfeiting them, at the rate of one ticket for every
quarter of an hour’s detention.” Not enough that the child 1s taught to do his duty. not
from conscientious feeling of obligation, but for reward’s sake; he 1s also taught, and that in
the most effectual manner, viz., by practice, that past good conduct amounts to a license for
the commission of sin. This may not be the intention of the framers of those ill-contnived
regulations. but it 1s the necessary effect of them How easy 1s it, for instance, for a clever
boy to gain reward tickets. to a considerable amount. by attention to reading, spelling. and
anthmetic, all of which he may, if he prefer present indulgence to future gratification,
convert into as many tickets of license for the perpetration of such offences as are
particularly to his taste. I call upon those that are candid, among the advocates of the British
system, to deny. if they can, on the score of principle. that from such causes such effects
must follow, or. on the ground of practical experience. that such effects are actually taking
place. And if they have not been observed as frequently as might be anucipated. 15 there not
reason to suppose, that this may partly be owing to the want of close contact, on the part of
the master, with every individual child. an evil which is the necessary consequence of the
much-extolled machinery of the British system. and which, on more than one ground, calls
loudly for a remedy? Be that as it may. the effect of the remussion of punishment, for the
forfeiture of rewards, is obvious enough, and the fact has been admitted to me by some who
have had opportunities, more than myself. of watching the practical effects of the system

But even without such an admission 1t would be evident, from the combination of all the
influences enumerated, that the British system must beget a set of hirelings, who. for hire’s
sake, do the good. and, for hire’s sake, abstain from evil. But, as if there had been an
anxiety to collect. on the score of motives, all that is unscriptural. and to put it into practice
in those schools, the conversion of the reward tickets 1nto actual rewards. at the expiration
of each three months, 15 celebrated in the following manner: “When all the boys have
recetved the prizes, they are conducted round the school-room by the general monitors, who
proclaim that they have obtained their prizes for good behaviour, regular attendance, and
improvement in leamning; after walking two or three times round the school. they are
permitted to go home.” Is not this, in plamn language. sounding a trumpet before the
boys?

Now, I would ask myv Chrnistian fnends—for so, 1 know, some of the managers and
supporters of the British system will permit me to call them. in spite of what I have said
against that system—I would ask them. as Chnistians, whether they can justify any of these
practices individually: the setting aside of genuine moral feeling. the stimulus of appearing
greater and better, one than the other, the seeking a reward for every performance of duty.
the exemption from punishment through rewards before gained; the calculation of the total
amount of these rewards within a given period: and lastly, the going round “the corners™ of
the school, with the monitors as trumpeters before them?!*!

Lastly, of the infant schools: and this 1s the most frightful perversion of all. That
any kind of technical instruction should, in vulgar and unintelligent hands.
degenerate into mechanical routine, 1s less wonderful: but that an institution
designed for moral culture only—a place where the child learned nothing. in the

[*Biber, pp. 167-70.]



REFORM IN EDUCATION 71

vulgar sense of learning, but only learned to live: that places designed exclusively
for the cultivation of the kindly affections. should by dulness. hardness. and
miserable vanity, be converted into places for parroting gibberish: this is a more
wretched example than any other, of the state of mind of the people who subscribe
the 1,200,000/. which Lord Brougham is afraid they should prefer to keep in their
pockets 1f more rational views of education were substituted for therr own '*!

The oniginal design of the infant system has been entirely perverted: and. as a natural
consequence of this, the system utself has undergone considerable alterations The firstidea.
if I am correctly informed. was to collect those children who were below the grasp of the
other systems, and to endeavour. at the very tenderest age. to awaken them to a hife of love
and intelhigence ! Positive instruction was not made an object of. but merely considered
as a means for the attainment of that higher object. the developement of the soul 1n the true
life. With this view, the first infant schools were founded. and 1t seemed as if. from the
mouths of babes. the public would receive evidence. to convince them of the errors of long
cherished prejudices But. as 1t 1s written. “Though thou shouldest bray a fool in a mortar
among wheat. with a pestle. vet will not his foolishness depart from him." so did 1t
prove to be the case with the prejudices of the public Infant schools. indeed. became the
fashion, for there was a something 1n them to win the feelings. which has since very much
worn off, but which. then, was 1n all 1ts freshness, and made converts by hundreds But the
consequence of this was. not that the public adopted the principles of the new system. but
that they grafted upon it their old prejudices. their sectanan sympathies and antipathies. and
all therr paltry party feelings and interests Onginally . the infant schools were calculated to
show, what could be done by appealing to a principle of love in the child. which would
subdue the wrath of its nature. and to a principle of truth. which would enhghten its
darkness: and thereby eventually to subvert those systems 1 which. as we have seen. the
evil tendencies of our nature are made the levers of education. This was no sooner
discovered, than a sur was made. for the purpose of suppressing the nising opposition in 1ts
very germ. A society was formed. which. under the pretence of advocating the infant
system, succeeded in gradually commuting 1t into the very reverse of what it was onginally
meant to be, and which, after having accomplished so praiseworthy an object. has at length
absconded. by a sort of mystification. in a stationer’s shop But although the agents have
vanished, the baneful effects of their labours have remamed The infant schools are now no
more than preparatory for the Lancasterian and Nattonal schools. especially the latter.
which had most to dread from the nising system. and whose influence. therefore. was most
powerfully exerted in defeating its success The machimery of those two systems has found
1ts way 1nto the infant schools. and has made them. with rare exceptions, mere miniature
pictures of the others. You sec the little monitors spelling. with their classes. over the A, B.
C. and a variety of lesson tables without sense and meaning. vou hear them say . by rote. the
multiplication table. the pence table. and so on The same things are repeated over and over
again, so that a parrot hung up for some time 1n one of those schools. would unquestionably
make as good an infant school mustress as any There 1s hardly one of the means introduced
at the begining. which has not been turned to a bad purpose Thus. tor instance. among
other things. sets of geometrical figures and bodies. cut out of wood. were used. tor the

[*Ct. p 65 above |

["See Robert Owen. A New View of Socien (London. Cadell and Davies. 18131, Exsay
1. pp. 2-4.}

[*Proverbs, 27.22.]
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purpose of questioning the children respecting the number and proportion of their angles.
sides, &c.: but, instead of making them the means of intellectual exercises, 1n which the
children would be led every day to make new discoveries, and to think for themselves, those
figures are now pulled out. chiefly in the presence of visitors, and then the whole school
bawls out together, “This is a pentagon—this is a hexagon—this 1s an octagon. and so on.”
One of the most pleasing features of the infant system, 1n its origin. was the social feeling.
the cordiality. and cheerfulness of the httle company. which was greatly promoted by some
short and easy tunes, to which occasionally some infantine words were sung. The effect
which this had. 1n soothing the 1rritation of some, moderating the violence of others. and
arousing the dull ones 1nto life. was truly wonderful: but no sooner was the discovery made.
that there was. so early n life, a way to man’s heart and mind by singing. than the
machinists of education availed themselves of this fact, for the purpose of conveying to the
memory some of their dead stock. which would not otherwise have found its way there so
easily. and. presently, the multiplication. and other ciphering tables. the pence table.
avoirdupois weight, and more of the like kind. were set to music. and occasionally better
fitted for the nfantine taste, at least so 1t was supposed. by the addition of the most silly
rhymes. What intellectual or moral effect. I should like to know. can be anticipated from a
child learning such a verse as this:

Forty pence are three and four pence.
A pretty sum, or I'm mustaken,

Fifty pence are four and two pence.
Which will buy five pounds of bacon:

Or. still more vulgar. in the song about the cow:

And when she’s dead, her flesh 1s good.
For beef 15 our true English food:

But though 'twill make us brave and strong.
To eat too much, we know, 1s wrong !

In one infant school, I have known the children to be made to laugh. or to cry . or to look
happy. orunhappy . or kind, or angry. at the master's command. in another school. in which
the picture of a farm yard was hung up on the wall, the master assured me that he was
expressly enjoined by his commuttee. to ask the children for scripture references to every
object represented in that picture. Thus. when he pointed to a cow. the children were to
quote him chapter and verse of those passages in scripture in which a cow was mentioned.
the same with the sheaves. the clouds. and whatever else the picture contaned. this was
considered. by the committee, as an excellent method of connecting religious mstruction
with all other subjects To enumerate all the nonsense that has been practised. and 1s stl!
practised. 1n this manner, would be an endless task: but what has most effectually
contributed to the ruin of the ifant system, 1s the manner of propagating it. The renown ot
the system penetrates into some country place, or into some district of a large town, and
some persons take 1t into their heads, upon hearing what excellent things the infant schools
are, that they too will have an infant school. They then go in search of a place, and find out

[*Cf. Samuel Wilderspin. The Infant System, tor Developing the Intellectual and Moral
Powers of All Children from One to Seven Years of Age (1823), 6thed (London: Sympkin
and Marshall, 1834), pp. 265, 277 |
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some old barn, or coach-house, which. with a few alterations. can be turned into a
school-room So far all 1s right. for 1t 1s better that a good school should be 1n a wretched
place, than. as we so often see 1t before our eyes in the metropolis. that a wretched schoot
should be 1n a splendid place. But the great difficulty arises in the choice of the future master
or mistress Each of the originators and patrons of the proposed institution. has some chent
i view, whom he has nominated in his heart. A poor fellow. a tailor, a shoe-maker. or a
fiddler by trade. who 1s not prosperous in the exercise of his calling. has the suftrage of the
most active member of the commuttee. or an old dame. whose school would suffer by the
opposition of the new system. 1s patromzed by some charitable ladies: or the nichest
contributor has an old servant, whom she wants to put into a snug place. a struggle arses
between these contending nterests. the result of which 15, that the chent of the most
influential party is selected for the situation. although. perhaps. the most unfit of all the
candidates The next question then is. how the new master or mistress 1¢ to learn the svstem.
of which they must be presumed to be enurely 1gnorant Some friend. perhaps. advises the
commiuttee to send the teacher to London. or some other place. tor three months. and have
him regularly tramned under a good infant school master In vain’ they cannot wait so long. it
will protract the business. and the zeal of the good people in the town mught get coolin the
mean time. The infant school must be opened 1n a fortnight or three weeks at the latest. and
this 15 consequently all the tme that can be permitted to the newly chosen master for his
preparation. The question of ume bemng settled. another arises to what place 1s he to be
sent? The expense of sending him up to London. or to some other place of note. 1s found too
great. particularly for so short a ime. and it seems, therefore. better that he should be sent
the least distance possible. to the nearest infant school. to “catch™ the svstem But suppose
even he come to London, or to Exeter. or Bristol. to one of the best schools that are. w hat
can he learn in so short a ime” What strikes him chiefly. 1~ the singing ot the tables. the
distribution 1n classes. the marching round the room. the clapping of hands. and all the other
machinery. This he catches. as well as he can. and back he goes. and opens his school. and
his chief endeavour 1s to follow the svstem which he has caught, as closely as he can And
what can be expected after this® What else. but that the infant schoot should become a
treadmill for the minds of the poor children’

Such has been the history of the infant system. it has been misapprehended by prejudice
and narrow-mindedness. and perverted by bigotry and false zeal. so much so that those
who were 1ts warmest advocates. are tempted to wish that never so much as one nfant
schoo! had been established in the country **

We can add nothing to this. Surely every member of the commuttee of the House
of Commons who reads it, will be eager to make the labours of that committee
instrumental to the reform of such abominations

We conclude 1n the words of the same author. with the following general
summary , every word of which accords with all our own mformation

I have had a sad picture to lay before you. when speaking of the neglect of education. and
of the numbers of children who are left without any nstruction at all, but no less sad 1s the
prcture of the present state of our chanity schools  All the evils under which society atlarge
labours are, as 1t were. concentrated upon this point. as if to destroy the very vitals ot the
nation. The umiversal motive 1s money -getting. the means are all devised upon the analogy

[*Biber, pp. 172-7.]
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of large manufactures, carmed on by mechanical power; and. to make the measure of evil
full, the cloak of it all 1s a dead profession of the gospel. The principle of mammon is
recogmzed as the life of education. the existence of mental and moral powers is set aside,
and the spint of religion is supplanted by the letter. Such 1s the general character of the
education which 1s imparted to the poorer classes of this country, whatever may be the name
of the ‘system under which 1t 1s done. I leave you to judge. what must become of the
nation''*!

[*Ibid . pp. 177-8
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On Punishment

THE FREE AND BOLD SPIRIT OF INQUIRY, and the benevolence of heart. which
breathe through this little tract, and which are characteristic of the supposed wnter.
render his speculations on the now hacknied subject of penal law, deserving of an
attention, which the degree of truth or of practical applicability which they
possess, would not of itself have entitled them to. The author, in fact, deals with
punishment as Mr. Owen deals with the institution of private property. He makes
out a case of manifest hardship and cruelty against the one. as Mr. Owen does
against the other, and with as little difficulty. for the matenals are ample: and like
Mr. Owen, he helps out his case by including in his enumeration not only the evils
inseparable from the institution 1tself. but all those which are actually attendant on
it in 1ts present form. however easily remediable. He then gravely proposes that
punishment should be abolished. and the prevention of cnme attempted by other
means; as one mxght conceive a philanthropist enlarging upon the nauseousness of
medicine. 1ts injurious effects upon the constitution. the hardship of administering
1t to persons who are ill and helpless and not their own masters. and concluding that
medicine be abolished, and that mankind should endeavour to preserve their health
in some other manner.

The author s substitute for punishment is itself a punishment. though one of the
mildest kind. He proposes that those who are convicted of offences. whether of the
slightest or of the gravest description. should be no otherwise ili-treated than by
being compelled to ive as a community apart, 1n a portion of the country specially
allotted to them, in which they should have the same opportuniuies of gaiming their
livelihood as the rest of the the community. and from which they should be
liberated on proof of continued good conduct. Within this district there should be a
smaller enclosure, to which those should be again banished who have violated the
laws of the criminal community to which they were first relegated: and within this
second a third, in which again, as the last resort. there should be a prison. But no
one is to be incarcerated in this prison without having the alternative offered to him
of going into perpetual exile.

In the subordinate arrangements there is some good sense and much ingenuity.
and as one among many systems of reformatory discipline. the plan of our author
seems worthy to be tried by way of experiment upon the less corrupted of the
persons convicted of minor offences. But as a plan of systematic treatment for all
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offenders, to be adopted in lieu of every other punishment, it would be a more utter
failure than the worst of the penal systems, for it would fail to deter from crime. On
whom would the penalty of temporary banishment from the society of the honest,
operate as a sufficient motive to restrain from the violation of the laws? Upon the
honest: upon those who are already sufficiently restrained by their own disposi-
tion, or by the opinion of one another. All who required restraint, would find
this restraint inefficacious: and if all who, in any manner violated the laws, were
removed into such a place of reformation, the inhabitants of the reformatory would
speedily outnumber the remainder of the community, and would become them-
selves the rulers of the country.

Even this consequence were it admitted by the author, would not, perhaps.
decide the question in his mind; for he considers the infliction of punishment for
the purpose of prevention, as in itself an immorality and an injustice.

“To punish one man,” says he. “in order that some other unknown person may
be deterred from the commission of crime. is an 1niquitous practice. and cannot
be justified even if its consequences, so far as the public is affected by the exhibi-
tion, were beneficial in ever so great a degree. and could be calculated upon with
certainty.” [P. 72.]

He calls the infliction of punishment "“for example's sake,” a debasing practice:
and expresses his “earnest wishes that so wicked a principle may never again be
adopted as the motive and guide by which the high and mighty may rule their low
and erring brethren.” (P. 73.)

Here is much good indignation thrown away on an occasion, when there is
nothing to call for it but a form of words. You do not punish one person in order that
another may be deterred. The other is deterred, not by the punishment of the first.
but by the expectation of being punished himself: and as the pumshment you
threaten him with, would have no effect upon his conduct, unless he behieved that
it would really be inflicted. you are obliged to prove the reality of your intention,
by keeping your word whenever either he, or any other person, disregards your
prohibition. This is no injustice to the sufferer, because he, too, has been warned
beforehand; unless indeed, not the punishment merely, but the law itself. be
unjust, and an improper restriction upon his freedom. If the acts which the law
prohibits, were such as he had no right to do. and if he had full warning of all the
consequences to which he would subject himself by violating it, he has no ground
of complaint that its full penalties are inflicted, not to deter others, but in order that
what really deters others, the threat of punishment to themselves, may not be an
idle mockery.

Our author's objection is only valid against either ex post facto laws, or laws
which are in themselves unjust, independently of the means by which they are
enforced. In all other cases the offender himself. and not the legislator, is
responsible for the evil which falls upon him by his voluntary breach of a just law.

We may add, that if the principles laid down by our author constitute a valid
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objection to the existing notions of punishment, they apply with exactly the same
force to his own system of banishment to a particular place. If what he
acknowledges to be “the fundamental principle that should govern the criminal
code of every enlightened state, viz. protection of person and property.” (p. 23.)
will justify the infliction of the smallest atom of pain upon offenders. it will justify
the infliction of any amount necessary for the end; unless such as would outweigh
all the benefits of which the security of person or property 1s the cause. The only
right by which society is warranted 1n inflicting any pain upon any human creature.
is the right of self-defence; and if this will justify it in interfening with the natural
liberty of its offending members. by the degree of coercion implied in removing
them to the reformatory and keeping them there, 1t will warrant any greater degree
of coercion which may be found necessary to protect the innocent part of the
community against their encroachments. On any other principle. nstead of
relegating offenders to a particular part of the country. or tendering to them the
alternative of voluntary exile, the utmost nights of honest people would extend no
further than to remove out of harm’s way. by going 1nto exile themselves. But this
1s surely being scrupulous in the wrong place. If we were attacked by robbers or
savages, and in danger of our lives, no one ever questioned our right to defend
ourselves even to the death of the assailant; and we cannot concetve a greater piece
of inconsistency than, admitting this, to deny us the hiberty of declaring before-
hand to all robbers, that if they attack us we will put them to death. No doubt if
we can protect ourselves as effectually with less evil to them. 1t 1s our duty to do
so. and we ought to try the experiment in all ways which afford a chance of
success, before we give it up as hopeless. But our night to pumish. 1s a branch of the
untversal nght of self-defence. and 1t is a mere subtlety to set up any distinction
between them.

Some of the author's minor suggestions are well deserving of the attentuon
of an enlightened legislature. We would notice mn particular [p 95} huis 1dea of
restraining juvenile delinquency by holding the parents legally responsible instead
of the children
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Smith on Law Reform

THIS IS SUCH A PAMPHLET as we have long wished to see. The question of Law
Reform has usually either been treated bit by bit, on the principle of suggesting no
more at once than could be carried at once, or 1t has been kept so completely in
generalibus that although the existing system might be shown to be bad. 1t seemed
as if nothing could be done to amend it except by beginning from the foundations and
reconstructing the whole fabric. There was wanted a writer who. with the requisite
knowledge of the existing law, but with the capacity also of distinguishing
principles of universal legislation from the technicahties of a conventional system.
should review the whole of our jurisprudence. and examine how much of the
absurdity which disfigures. and the complication which embarrasses it. 1s capable
of being removed in that piecemeal mode in which parliament legislates. and in a
country like ours, or, at least. in the present state of general opinion. must
legislate

Mr. Smith has attempted a portion of this task. and has executed 1t with a mgh
degree of merit. He thoroughly understands his subject. he has the art of popular
and lively exposition. and on the whole we know not any work where 1n so small a
compass so great a number of important law reforms. practicable at the present
moment, are pointed out. and the expediency of them so brieflv and forcibly. and
at the same time popularly demonstrated The defects upon which he chiefly
animadverts are some of the peculiarities of the system of pleading: some of the
exclusionary rules of evidence: the doctrine of feudal tenures. which. although
now a mere mass of fiction. still continues to encumber. by the technical con-
sequences which it involves, the whole of our law of real property. and the fact
that three different and conflicting systems of law. administered by three sets of
courts. (common law, equity. and ecclesiastical.) co-exist. nsomuch that the very
same property would often be assigned bv these difterent systems to different
persons; and the unseemly spectacle 1s exhibited of one court giving relief. as 1t s
called, from the disposition of property which would be lawtully and regularly
made by another. The practical mischiefs ot a most serious kind. arising from these
defects in our legal system. are pomted out 1n a masterly manner by Mr. Smith
The following passage may convey an 1dea of his style:
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If any one expects, by a revision of our laws, to prepare a system so simple that every man
may acquire sufficient knowledge of 1t. that he who runs may read,'™! that no body of
professed lawyers will be requisite to conduct hitigation or frame legal instruments, he is
merely manifesting his total 1gnorance upon the subject Jurisprudence, when 1t advances
beyond those simple rules which are dictated by the general sense of what 1s just or unjust.
becomes in some measure arbitrary, and inevitably complicate. Rules are then to be laid
down, which must be the result of a nice balance of opposite expediencies, and when these,
or. indeed, any other rules, are determined, innumerable cases arise, of which agamn 1t 1s
difficult to decide whether they are included in the rules. But because junsprudence must of
necessity present to our view a vast and complex system, because 1t must admit many
distinctions, the value and importance of which cannot without much previous study be
appreciated, 1s it therefore to be loaded with any foreign matter whatsoever? Is this a reason
for admitting and perpetuating a mass of erudition quite alien to the science itself of
jurisprudence? Is 1t not rather a reason, since law must be difficult, for avoiding every
needless cause of difficulty? Again and agan | protest against the admuxture. still too
frequent, of feudalism and antiquanan lore with English jurisprudence. Why am I to be
incessantly presented with an historical account of 1its origin as a sufficient reason for the
actual existence of the law which governs me” Doubtless. the antiquarian will be shocked,
and denounce me as a man of rude. uncultured taste. if I dispute the necessity of recording
by existing laws the ancient feudalism of Europe. What! no trace left of past times? no pride
of ancestry increased by the very framework of our jurisprudence? all to be new and
scientific? Our laws, he exclaims, will no longer be Enghish. they might as well be French.
or Russian, or Chinese: they will not belong to us and to our history Let him go and study
history , and providentially endowed as he 1s with the love of what is dark and little, connect
with it what antiquities he thinks fit; I will Iisten and will learn of him with pleasure. But
why must I meet. to my confusion and dismay. in the real business of life. and at the hazard
of my property, these relics. these spectral remains of the maxims and manners of my
forefathers? I can read with interest of the struggle maintained by our courts of law against
the subtle contrivances of land-loving monks. Must 1. therefore, desire that this struggle be
recorded in the deed which conveys my property? Think you that law, which 1s the most
ancient matter in this world. and has dealt with the nearest interests of living men through
the remotest generations of the earth. needs to be set off with this antique and Gothic
tracery? Or is it true that junisprudence has ends of its own so idle and unimportant to
mankind, that 1t must stand indebted to such sources of interest as an antiquarian society can

supply”'™!

{*William Cowper, “Tirocinium.” in The Task, a Poem. in Six Books, to Which Are
Added by the Same Author. an Epistle to Joseph Hull, Esq.. Tirocimum, or a Review of
Schools. and the History of John Gilpin (London Johnson. 1785), p 297 (1 80) }

["Smuth, pp 8-9.]
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The Negro Question*

SIR.
Your last month’s Number contains a speech against the *'rights of Negroes. ™! the
doctrines and spirit of which ought not to pass without remonstrance. The author
1ssues his opinions. or rather ordinances. under imposing auspices. no less than
those of the “immortal gods.” [P. 675.] “The Powers.” “the Destinies,” announce
through him, not only what will be. but what shall be done: what they “have
decided upon, passed their eternal act of parliament for.™ [/bid.] This 1s speaking
“as one having authority:™"! but authority from whom? If by the quality of the
message we may judge of those who sent it. nor from any powers to whom just or
good men acknowledge allegiance. This so-called “eternal Act of Parhament™ 1s
no new law. but the old law of the strongest.—a law against which the great
teachers of mankind have in all ages protested:—it is the law of force and cunning:
the law that whoever is more powerful than another. is “born lord™ of that other.
the other being born his “servant,” [pp. 676-7.] who must be “compelled to work™
for him by “beneficent whip.™ if “other methods avail not.” [P 675.] I see nothing
divine in this injunction. If “the gods™ [ibid.] will this, it 1s the first dutyv of human
beings to resist such gods. Omnipotent these “gods™ are nor. for powers which
demand human tyranny and ijustice cannot accomplish their purpose unless
human beings co-operate. The history of human improvement 1s the record of a
struggle by which inch after inch of ground has been wrung from these maleficent
powers. and more and more of human life rescued from the imquitous dominion of
the law of might. Much. very much of this work still remains to do. but the
progress made 1n 1t is the best and greatest achievement vet performed by mankind.
and it was hardly to be expected at this period of the world that we should be
enjoined, by way of a great reform in human affairs. to begin undoing 1t.

The age. it appears. is ill with a most pernicious disease. which nfects all its
proceedings. and of which the conduct of this country in regard to the Negroes is a

*If all the meetings at Exeter Hall be not presided over by strictly impartial chairmen. they
oughttobe We shall set an example to our pious brethren in this respect. by giving publicity
to the followng letter Our readers have now both sides ot the question before them. and can
form their own opinions upon 1t —EDITOR {John William Parker. Jr |

[*Carlyle. "Occasional Discourse.” p 670. subsequent references are given 1n the text j

{"Matthew, 7.29 ]
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prominent symptom—the Disease of Philanthropy. **Sunk in deep froth-oceans of
Benevolence, Fraternity., Emancipation-principle. Christian Philanthropy, and
other most armniable-looking. but most baseless, and, in the end, baleful and
all-bewildering jargon,” the product of “hearts left destitute of any earnest
guidance, and disbelieving that there ever was any, Christian or heathen,” the
“human species™ is “reduced to believe 1n rose-pink sentimentalism alone.™ [P.
671.] On this alleged condition of the human species I shall have something to say
presently. But I must first set my anti-philanthropic opponent right on a matter of
fact. He entirely misunderstands the great national revolt of the conscience of this
country against slavery and the slave-trade, if he supposes it to have been an affair
of sentiment. It depended no more on humane feelings than any cause which so
irresistibly appealed to them must necessarily do. Its first victories were gained
while the lash yet ruled uncontested in the barrack-yard and the rod in schools, and
while men were still hanged by dozens for stealing to the value of forty shillings. It
triumphed because it was the cause of justice; and, in the estimation of the great
majorty of its supporters, of religion. Its originators and leaders were persons of a
stern sense of moral obligation. who, in the spirit of the religion of their time,
seldom spoke much of benevolence and philanthropy. but often of duty. crime.
and sin. For nearly two centuries had negroes. many thousands annually. been
seized by force or treachery and carried off to the West Indies to be worked to
death, literally to death: for it was the received maxim, the acknowledged dictate
of good economy, to wear them out quickly and import more. In this fact every
other possible cruelty, tyranny. and wanton oppression was by implication
included. And the motive on the part of the slave-owners was the love of gold: or,
to speak more truly. of vulgar and puerile ostentation. I have yet to learn that
anything more detestable than this has been done by human beings towards human
beings in any part of the earth. It is a mockery to talk of comparing it with Ireland.
[P. 672.} And this went on. not, like Irish beggary, because England had not the
skill to prevent it,—not merely by the sufferance. but by the laws of the Enghsh
nation. At last, however, there were found men. 1n growing number. who
determined not to rest until the iniquity was extirpated: who made the destruction
of it as much the business and end of their lives, as ordinary men make their private
interests; who would not be content with softening its hideous features. and
making it less intolerable to the sight. but would stop at nothing short of its utter
and irrevocable extinction. I am so far from seeing anything contemptible in this
resolution, that, in my sober opinion, the persons who formed and executed 1t
deserve to be numbered among those, not numerous in any age, who have led
noble lives according to their lights. and laid on mankind a debt of permanent
gratitude.

After fifty years of toil and sacrifice, the object was accomplished. and the
negroes, freed from the despotism of their fellow-beings. were left to themselves.
and to the chances which the arrangements of existing society provide for those
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who have no resource but their labour. These chances proved favourabie to them.
and, for the last ten years, they afford the unusual spectacle of a labouring class
whose labour bears so high a price that they can exist in comfort on the wages of a
comparatively small quantity of work. This. to the ex-slave-owners, 1s an
inconvenience; but I have not yet heard that any of them has been reduced to beg
his bread. or even to dig for it. as the negro, however scandalously he enjoys
himself, still must: a carnage or some other luxury the less. is in most cases, ]
believe, the limit of their privations—no very hard measure of retributive justice.
those who have had tyrannical power taken away from them. may think
themselves fortunate if they come so well off; at all events, it is an embarrassment
out of which the nation 1s not called on to help them: if they cannot continue to
realize their large incomes without more labourers, let them find them. and bring
them from where they can best be procured. only not by force. Not so thinks your
anti-philanthropic contributor. That negroes should exist. and enjoy existence, on
so little work, 1s a scandal in his eyes. worse than their former slavery. It must be
put a stop to at any price. He does not “"wish to see” them slaves again “if it can be
avoided:” but “decidedly” they “will have to be servants.” ‘servants to the
whites,” [p. 667.] “compelled to labour.” and “'not to go idle another minute.™ [P

674.] “Black Quashee.” [p. 674.] "up to the ears in pumpkins.” {p. 671.] and
“working about half an hour a day.” [p 672.] 1s to him the abomination of
abominations [ have so serious a quarrel with him about principles. that I have no
time to spare for his facts; but let me remark. how easilv he takes for granted those
which fit his case. Because he reads in some blue-book of a strike for wages in
Demerara.'*! such as he may read of any day in Manchester. he draws a picture of
negro inactivity . copied from the wildest prophecies of the slavery party before
emancipation. If the negroes worked no more than “half an hour a dav.” would the
sugar crops, 1n all except notoriously bad seasons. be so considerable, so little
dimimished from what they were in the time of slaverv. as 1s proved by the
Customhouse returns?'"! But 1t 1s not the facts of the question. so much as the
moralities of it. that I care to dispute with vour contributor.

A black man working no more than your contributor affirms that they work. 15,
he says, “an eye-sorrow.” a “blister on the skin of the state.” [p 676.] and many
other things equallyv disagreeable: to work being the grand duty of man “To do
competent work, to labour honestly according to the ability given them: for that.
and for no other purpose. was each one of us sent into this world.” Whoever
prevents him from this his “sacred appointment to labour while he lives on earth™ is
“his deadliest enemy.™ If 1t be “his own indolence™ that prevents him. “the first

[*Carlyle. p 672, see "First Report from the Select Commuttee on Cexvlon and British
Guiana,” PP, 1849, X1, 114, 129-30 |

["See. e g . "An Account Showing the Imports mto the United Kingdom of Sugar,
Molasses, Rum. Coffee. and Cocoa. from the West Indies and British Guiana. for the Years
1831 to 1847." PP. 1847-48, LVIIL. 547-9 ]
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right he has” is that all wiser and more industrious persons shall, “by some wise
means, compel him to do the work he is fit for.” [P. 673.] Why not at once say that,
by “some wise means,” every thing should be made right in the world? While we
are about it, wisdom may as well be suggested as the remedy for all evils, as for one
only. Your contributor incessantly prays Heaven that all persons. black and white,
may be put in possession of this “"divine right of being compelled. if permitted will
not serve, to do what work they are appointed for.” [P. 674.] But as this cannot be
conveniently managed just yet, he will begin with the blacks, and “will“ make
them work for certain whites. those whites nor working at all; that so “the eternal
purpose and supreme will” [ibid.] may be fulfilled, and “injustice,” which is “for
ever accursed,” may cease. [P. 676.]

This pet theory of your contributor about work, we all know well enough,
though some persons might not be prepared for so bold an application of it. Let me
say a few words on this “gospel of work ™ —which, to my mind, as justly
deserves the name of a cant as any of those which he has opposed. while the truth it
contains is immeasurably farther from being the whole truth than that contained in
the words Benevolence, Fraternity, or any other of his catalogue of contemptibilit-
ies. To give it a rational meaning, it must first be known what he means by work.
Does work mean every thing which people do? No: or he would not reproach
people with doing no work. Does it mean laborious exertion? No; for many a day
spent in killing game, includes more muscular fatigue than a day’s ploughing.
Does it mean useful exertion? But your contributor always scoffs at the idea of
utility.!") Does he mean that all persons ought to earn their living? But some earn
their living by doing nothing. and some by doing mischief; and the negroes. whom
he despises, still do earn by labour the “pumpkins™ they consume and the finery
they wear.

Work. I imagine, is not a good in itself. There is nothing laudable in work for
work’s sake. To work voluntarily for a worthy object is laudable; but what
constitutes a worthy object? On this matter. the oracle of which your contributor is
the prophet has never yet been prevailed on to declare itself. He revolves in an
eternal circle round the idea of work, as if turning up the earth, or driving a shuttle
or a quill, were ends in themselves, and the ends of human existence. Yet, even in
the case of the most sublime service to humanity, it is not because it is work that 1t
is worthy; the worth lies in the service itself, and in the will to render it—the noble
feelings of which it is the fruit: and if the nobleness of will is proved by other
evidence than work, as for instance by danger or sacrifice. there is the same

[*See Carlyle. Past and Present (London. Chapman and Hall. 1843}, Bk. II. Chaps x1
and xi1.]

["See. e.g., Carlyle, “Signs of the Times,” Edinburgh Review . XLIX (June. 1829), 453,
and Sartor Resartus (1833-34), 2nd ed (Boston: Munroe, 1837). Bk. IIl. Chap. v.}

a-a__ 502



THE NEGRO QUESTION 91

worthiness. While we talk only of work, and not of its object, we are far from the
root of the matter; or if 1t may be called the root, 1t is a root without flower or fruit.

In the present case, it seems, a noble object means “spices.” “The gods wish.
besides pumpkins, that spices and valuable products be grown in therr West
Indies”—the “noble elements of cinnamon, sugar, coffee, pepper black and grey,”
“things far nobler than pumpkins.” [Pp. 674-5.] Why so? Is what supports life.
inferior in dignity to what merely gratifies the sense of taste? I it the verdict of the
“immortal gods™ that pepper is noble, freedom (even freedom from the lash)
contemptible? But spices lead “towards commerces, arts. polities, and social
developements.” [P. 674.] Perhaps so: but of what sort? When they must be
produced by slaves, the “polities and social developements™ they lead to are such
as the world. I hope, will not choose to be cursed with much longer.

The worth of work does not surely consist in its leading to other work., and so on
to work upon work without end. On the contrary. the multiplication of work. for
purposes not worth caring about, is one of the evils of our present condition. When
Justice and reason shall be the rule of human affairs, one of the first things to which
we may expect them to be applied is the question. How many of the so-called
luxuries, conveniences, refinements. and ornaments of life, are worth the labour
which must be undergone as the condition of producing them? The beautifying of
existence 1s as worthy and usefu] an object as the sustaining of 1t; but only a vitiated
taste can see any such result in those fopperies of so-called civilizauon. which
myriads of hands are now occupied and lives wasted in providing. In opposition to
the ““gospel of work.” I would assert the gospel of leisure, and maintain that human
beings cannot rise to the finer attributes of their nature compatibly with a life filled
with labour. I do not include under the name labour such work. if work 1t be called.
as is done by writers and afforders of “guidance.” an occupation which, let alone
the vanity of the thing, cannot be called by the same name with the real labour.
the exhausting, stiffening. stupefying toil of many kinds of agricultural and
manufacturing labourers. To reduce very greatly the quantity of work required to
carry on existence, is as needful as to distribute it more equally: and the progress of
science, and the increasing ascendancy of justice and good sense. tend to this
result.

There is a portion of work rendered necessary by the fact of each person's
existence: no one could exist unless work. to a certain amount. were done either by
or for him. Of this each person 1s bound. in justice. to perform his share: and
society has an incontestable right to declare to every one. that if he work not. at this
work of necessity, neither shall he eat. Society has not enforced this nght, having
n so far postponed the rule of justice to other considerations. But there 1s an
ever-growing demand that it be enforced. so soon as any endurable plan can be
devised for the purpose. If this experiment is to be tried 1n the West Indies. let it be
tried impartially; and let the whole produce belong to those who do the work which
produces it. We would not have black labourers compelled to grow spices which
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they do not want, and white proprietors who do not work at all exchanging the
spices for houses in Belgrave Square. We would not withhold from the whites. any
more than from the blacks, the “divine right” of being compelled to labour. [P.
674.] Let them have exactly the same share in the produce that they have in the
work. If they do not like this, let them remain as they are, so long as they are
permitted, and make the best of supply and demand.

Your contributor’s notions of justice and proprietary right are of another kind
than these. Acording to him, the whole West Indies belong to the whites: the
negroes have no claim there, to either land or food, but by their sufferance. It was
not Black Quashee. or those he represents. that made those West India 1slands
what they are.” [Ibid.} 1 submit. that those who furnished the thews and sinews!*!
really had something to do with the matter. “Under the soil of Jamaica the bones of
many thousand British men"—"brave Colonel Fortescue, brave Colonel Sedg-
wick, brave Colonel Brayne,” and divers others, “had to be laid.” [P. 676.} How
many hundred thousand African men laid their bones there, after having had their
lives pressed out by slow or fierce torture? They could have better done without
Colonel Fortescue, than Colonel Fortescue could have done without them. But he
was the stronger, and could “compel:" what they did |p. 674] and suffered
therefore goes for nothing. Not only they did not. but 1t seems they could not have
cultivated those islands. “Never by art of his” (the negro) “‘could one pumpkin
have grown there to solace any human throat.” [P. 675.] They grow pumpkins,
however, and more than pumpkins. in a very similar country, their native Africa.
We are told to look at Haiti: what does your contributor know of Haiti? “*Little or no
sugar growing, black Peter exterminating black Paul. and where a garden of the
Hesperides might be. nothing but a tropical dog-kennel and pestiferous jungle.”
{/bid.} Are we to listen to arguments grounded on hearsays like these? In what 1s
black Haiti worse than white Mexico? If the truth were known, how much worse is
it than white Spain?

But the great ethical doctrine of the Discourse, than which a doctrine more
damnable, 1 should think, never was propounded by a professed moral reformer.
is, that one kind of human beings are born servants to another kind. *“You will have
to be servants.™ he tells the negroes. “to those that are born wiser than you. that are
born lords of you—servants to the whites, if they are (as what mortal can doubt that
they are?) born wiser than vou.” [Pp. 676-7.] 1 do not hold him to the absurd letter
of his dictum; it belongs to the mannerism 1n which he 1s enthralled like a child in
swaddling clothes. By “born wiser,” 1 ®will® suppose him to mean, born more
capable of wisdom: a proposition which, he says. no mortal can doubt, but which]
will make bold to say, that a full moiety of all thinking persons, who have attended

[*For the phrase, see Walter Scott. Rob Roy. 3 vols (Edinburgh: Constable. [818).
Vol. 1. p. 60 (Chap. 1i1).]

56502 shall



THE NEGRO QUESTION 93

to the subject, either doubt or positively deny. Among the things for which vour
contributor professes entire disrespect. is the analytical examination of human
nature. It is by analytical examination that we have learned whatever we know of
the laws of external nature; and if he had not disdained to apply the same mode of
investigation to the laws of the formation of character, he would have escaped the
vulgar error of imputing every difference which he finds among human beings to
an original difference of nature. As well might it be said, that of two trees, sprung
from the same stock, one cannot be taller than another but from greater vigour in
the original seedling. Is nothing to be attributed to soil, nothing to chimate, nothing
to difference of exposure—has no storm swept over the one and not the other. no
lightning scathed it, no beast browsed on 1t. no insects preyed on 1t. no passing
stranger stript off its leaves or its bark? If the trees grew near together. mayv not
the one which, by whatever accident. grew up first, have retarded the other’s
developement by its shade? Human beings are subject to an infinitely greater
variety of accidents and external influences than trees, and have infinitely more
operation in impairing the growth of one another. since those who begin by being
strongest, have almost always hitherto used their strength to keep the others weak.
What the original differences are among human beings. I know no more than vour
contributor, and no less: it is one of the questions not vet satisfactorily answered 1n
the natural history of the species. This. however. 1s well known—that spontaneous
improvement, beyvond a very low grade.—improvement by internal develope-
ment, without aid from other individuals or peoples—is one of the rarest
phenomena in history: and whenever known to have occurred. was the result ot an
extraordinary combination of advantages: in addition doubtless to many accidents
of which all trace 1s now lost. No argument aganst the capacity of negroes for
improvement, could be drawn from their not being one of these rare exceptions. It
1s curious withal. that the earliest known civilization was. we have the strongest
reason to believe, a negro civilization The onginal Egyptians are inferred. from
the evidence of their sculptures. to have been a negro race: 1t was from negroes.
therefore, that the Greeks learnt their first lessons in civilization: and to the records
and traditions of these negroes did the Greek philosophers to the very end of their
careerresort (I do not say with much fruit) as a treasury of mysterious wisdom. But
I again renounce all advantage from facts: were the whites born ever so superior in
intelligence to the blacks. and competent by nature to instruct and advise them. 1t
would not be the less monstrous to assert that they had therefore a right either to
subdue them by force. or circumvent them by superior skill, to throw upon them
the toils and hardships of life, reserving for themselves. under the misapplied
name of work. its agreeable excitements.

Were I to point out, even in the bnefest terms. every vulnerable point in vour
contributor’s Discourse. 1 should produce a longer dissertation than his. One
instance more must suffice If labour is wanted. 1t 1~ a very obvious idea to import
labourers: and if negroes are best suited to the chmate. to import negroes. This v a
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mode of adjusting the balance between work and labourers. quite in accordance
with received principles: it is neither before nor behind the existing moralities of
the world: and since it would accomplish the object of making the negroes work
more, your contributor at least. it might have been supposed, would have approved
of it. On the contrary, this prospect is to him the most dismal of all: for either “the
new Africans, after labouring a little,” will “take to pumpkins like the others.” or if
so many of them come that they will be obliged to work for their living, there will
be ““a black Ireland.” [P. 672.] The labour market admits of three possibile
conditions, and not, as this would imply, of only two. Either. first. the labourers
can live almost without working, which is said to be the case in Demerara; or,
secondly, which is the common case, they can live by working, but must work in
order to live; or, thirdly, they cannot by working get a sufficient hving, which 1s
the case in Ireland. Your contributor sees only the extreme cases, but no possibility
of the medium. If Africans are imported, he thinks there must either be so few of
them, that they will not need to work, or so many, that although they work. they
will not be able to live.

Let me say a few words on the general quarrel of your contributor with the
present age. Every age has its faults, and is indebted to those who point them out.
Our own age needs this service as much as others: but it is not to be concluded that
it has degenerated from former ages, because 1ts faults are different. We must
beware, too, of mistaking its virtues for faults. merely because, as is inevitable. its
faults mingle with its virtues and colour them. Your contributor thinks that the age
has too much humanity, is too anxious to abolish pain. I affirm, on the contrary.
that 1t has too little humanity—is most culpably indifferent to the subject: and 1
point to any day’s police reports as the proof. I am not now accusing the brutal
portion of the population. but the humane portion; if they were humane enough,
they would have contrived long ago to prevent ‘these‘ daily atrocities. It is not by
excess of a good quality that the age is in fault, but by deficiency—deficiency even
of philanthropy. and still more of other qualities wherewith to balance and direct
what philanthropy it has. An “Universal Abolition of Pain Association™ [p. 670]
may serve to point a sarcasm, but can any worthier object of endeavour be pointed
out than that of diminishing pain? Is the labour which ends in growing spices
noble, and not that which lessens the mass of suffering? We are told [p. 675]. wath
a triumphant air, as if it were a thing to be glad of,, that “"the Destimes™ proceed in a
“ternble manner;” and this manner will not cease “‘for soft sawder or philanthropic
stump-oratory.” but whatever the means may be, it kas ceased in no inconsiderable
degree, and is ceasing more and more: every year the “termble manner.” in some
department or other, is made a little less terrible. Is our cholera comparable to the
old pestilence—our hospitals to the old lazar-houses—our workhouses to the
hanging of vagrants—our prisons to those visited by Howard? It is precisely

<502 those
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because we have succeeded in abolishing so much pain, because pain and its
infliction are no longer familiar as our daily bread, that we are so much more
shocked by what remains of it than our ancestors were. or than in your
contributor’s opinion we ought to be.

But (however it be with pain in general) the abolition of the infliction of pain by
the mere will of a human being. the abolition. in short, of despotism. seems to be,
in a peculiar degree, the occupation of this age: and it would be difficuit to shew
that any age had undertaken a worthier. Though we cannot extirpate all pain. we
can, if we are sufficiently determined upon it. abolish all tyranny. one of the
greatest victories yet gained over that enemy 1s slave-emancipation. and all Europe
is struggling. with vanous success, towards further conquests over it. If. in the
pursuit of this, we lose sight of any object equally important; if we forget that
freedom 1s not the only thing necessary for human beings, let us be thankful to any
one who points out what is wanting: but let us not consent to turn back

That this country should turn back. in the matter of negro slavery . I have not the
smallest apprehension. There is, however, another place where that tyranny stll
flourishes, but now for the first time finds itself seriously in danger At this crisis of
American slavery. when the decisive conflict between right and niquity seems
about to commence, your contributor steps 1n, and flings this missile. loaded with
the weight of his reputation. into the abolitionist camp. The words of English
writers of celebrity are words of power on the other side of the ocean: and the
owners of human flesh, who probably thought they had not an honest man on their
side between the Atlantic and the Vistula. will welcome such an auxihiary.
Circulated as his dissertation will probably be, by those whose interests profit by
it, from one end of the American Union to the other. | hardly know of an act by
which one person could have done so much mischief as this may possibly do. and |
hold that by thus acting. he has made himself an instrument of what an able wrniter
in the Inquirer justly calls “a true work of the devil."™*'

[*Anon . "Mr. Carlyle on the Negroes.” The Inquirer. VIII (8 Dec . 1849), 77G?
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Statement on Marriage

BEING ABOUT, if | am so happy as to obtain her consent. to enter into the marriage
relation with the only woman [ have ever known. with whom { would have entered
into that state; and the whole character of the marnage relation as constituted by
law being such as both she and I entirely and conscientiously disapprove. for this
among other reasons, that it confers upon one of the parties to the contract. legal
power and control over the person. properts. and freedom of action of the other
party, independent of her own wishes and will: 1. having no means of legallv
divesting myself of these odious powers (as I most assuredly would do 1f an
engagement to that effect could be made legally binding on me), feel it my duty to
put on record a formal protest against the existing law of marriage. 1n so far as
conferning such powers: and a solemn promise never 1n any case or under any
circumstances to use them And 1n the event of marriage between Mrs. Tay lor and
me | declare 1t to be my will and intention. and the condition of the engagement
between us. that she retains in all respects whatever the same absolute freedom of
action, and freedom of disposal of herself and of all that does or may at any time
belong to her. as if no such marnage had taken place. and I absolutely disclaim and
repudiate all pretension to have acquired any rights whatever by virtue of such
marriage.






REMARKS ON MR. FITZROY'S BILL
FOR THE MORE EFFECTUAL PREVENTION
OF ASSAULTS ON WOMEN AND CHILDREN

1853



EDITOR’S NOTE

London: printed “for private distribution.” 1853. Anonymous: not republished. Identified
in Mill's bibliography as A pamphlet (a few copies only printed for distribution)}—entitled
‘Remarks on Mr Fitzroy's Bill for the more effectual prevention of assaults on women and
children.” (In this I acted chiefly as amanuensis to my wife.)” (MacMinn, 79 ) Occasioned
by Henry Fitzroy s “A Bill for the Better Prevention and Punishment of Assaults on Women
and Children.” 16 Victoria (10 Mar.. 1853), PP, 1852-53. 1, 9-12, enacted as 16 & 17
Victoria, ¢.30 (1853) The Somerville College copies have no corrections or emendations
For comment, see 1xu above.



Remarks on Mr. Fitzroy’s Bill
for the More Effectual Prevention
of Assaults on Women and Children

THE BILL BROUGHT INTO PARLIAMENT BY MR. FITZROY, as the organ of the Home
Office, enlarging the powers of magistrates to inflict summary penalties for brutal
assaults on women and children, is excellent in design; and if 1n execution 1t falls
short of what 1s required to deal adequately with the enormity of the evil. the
speech of the Mover indicated that he felt its imperfection. and had done as much
as he thought it prudent to attempt without assurance of support.'*! There have
since been signs, both in and out of Parliament. that the Minister formed a lower
estimate than necessary of what the public would receive at his hands. and that a
measure far more likely to be efficacious would have been well received. The
following remarks. on what the writer deems the shortcomings of the present Bill.
are offered for the consideration of those who interest themselves 1n its success
The speech of the Mover showed him to be strongly impressed with the horrible
amount of domestic brutahity which the law at present existing leaves unrepressed:
and he made a selection of recent cases. exhibiting the disgraceful contrast which
every reader of police reports is accustomed to see. between the flagrancy of the
offence and the nsignificance of the penalty.!” If any deficiency could be
remarked in the statement. 1t 1s, that all the instances cited were cases of outrage
against women. to the exclusion of the brutahties inflicted both by men and women
on the still more helpless children. Without reckomng the frightful cases of
flogging and starving which so often come to light. there have been two cases
within the last few weeks in each of which a woman. entrusted with the care of an
infant three or four vears old. caused its death by burning with fire ' In one of
these cases the woman had forced the infant to grasp a red hot coal 1n 1ts hand, and

{*Henry Fitzroy. Speech t 10 Mar . 1853, Commons). PD. 3rdser , Vol 124.col 1417 ]

["Ibid.. cols 1414-16 ]

[*See The Times. 3 Jan . 1853, p 7 1a report of Many Ann Oldham’s cruelty to John
Gaywood, his death 1s reported tbid . | Feb., 1853, p &).and 19Jan . 1833.p 3(EhLzabeth
Baker's cruelty to Albert Monks) The Oldham case 1s the one referred to n the next
sentence. |
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hold it there for some minutes; and being put on trial before the child had died. but
when it was already certain that he would be a cripple for life. was sentenced, not
by a police magistrate, but by the Central Criminal Court at the Old Bailey. to—a
fortnight's imprisonment! Such cases prove that there is more amiss than an
extension of the powers of the subordinate Courts will remedy; that there is not
merely a want of power in the administrators of crimnal justice to treat such
culprits with a severity sufficient for example. but, in some cases at least, a want of
will. Merely to authorize a greater amount of punishment for these offences, at the
discretion of a judicial officer. is no guarantee against their continuing to be
perpetrated with almost as near an approach to impunity as at present. To increase
the penalty is an indication of intention on the part of the Legislature To see that
the intention be fulfilled ought to be the care of those with whom rests the choice of
Judges and of magistrates.

By the existing law, the utmost punishment which can be inflicted by summary
sentence is five pounds fine. or two months’ imprisonment."™! The Bill raises this
limit to a fine of twenty pounds. or imprisonment for six months. with or without
hard labour "' With regard to the fine. when the prisoner cannot pay 1t, the power
of fining is nugatory. When he can. it is revolting to the commonest sense of justice
that any one should be able to buy the privilege of inflicung atrocious cruelty by
paying twenty pounds. From the newspaper reports 1t appears to be the practice of
police magistrates, not to pass sentence of imprisonment unless they have first
ascertained that the prisoner cannot pay the fine. It 1s only because these criminals
are usually of the most reckless and therefore the most needy portion of the
labouring classes. that this power of compounding by payment of blood-money
does not operate as an actual licence to the offences intended to be repressed.

Remains the penalty of imprisonment, “with or without™ the addition of labour.
The remark is applicable to the question of secondary punishment in general, and
peculiarly to these offences, that the alternative of imprisonment with or without
labour is equivalent to that of conviction with or without punishment. Can it be
supposed that any amount of imprisonment without labour (unless 1n the few jails
in which the salutary rule of separation of prisoners has been made universal) has a
deterring effect upon cnminals of the class who come under the proposed
enactment? What is a prison to them? A place where. probably. they are better fed.
better clothed, better lodged, than in their own dwellings, with an abundance of
society of their own description, while they are exempted from the hard work by
which they earned their living until the justice of their country undertook to punish
them. In return for this release from all the most disagreeable circumstances of
their ordinary condition. they suffer the inconvenience of not being able to get gin

[*9 George IV, ¢ 31 (1828). Sect. 27 |
[ A Bill for the Better Prevention and Punishment of Assaults on Women and Children.”

p. 10.]
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and tobacco: that is, they are treated exactly as if they were in the union
workhouse, except the hard labour. Even alms are not given to the able-bodied at
the expense of the parish. though but for a day. without a day’s work in exchange
for it;*! and surely, now that attention has been awakened to these subjects. it must
soon be recognized that when imprisonment 1s imposed as a punishment, even if
only for a day. either solitude or hard labour (for those who are capable of it) ought
invariably to be a part of the sentence. In the case of the poor. the addition of labour
is not even a punishment. Their life when at large must be one of labour, and
generally of a restraint even upon their power of locomotion. almost equal to that
of imprisonment. With the addition of labour, imprisonment to the ordinary
labourer scarcely amounts to a punishment: without labour 1t 1s a hohday.

But neither with labour nor without 1t, 1s imprisonment 1n any form a suitable or
a sufficient penalty for crimes of brutality. For these nothing will be effectual but
to retaliate upon the culprit some portion of the physical suffering which he has
inflicted. The beneficial efficacy of the enactment now in contemplation will, 1t 1s
safe to prophesy. depend on the adoption or not of Mr. Phinn’s amendment.
making corporal punishment a part of the penalty.'”' The Mover himself did not
disguise his conviction that nothing less than this would be adequate to the
exigency:!™' and 1t 1s earnestly to be hoped that the many adhesions which the
suggestion has since received. including that of one of the most intelligent of the
London police magistrates.* will induce Mr Fitzroy to incorporate it in the Bill.

Overwhelming as are the objections to corporal punishment except 1n cases of
personal outrage. 1t 15 peculiarly fitted for such cases The repulsiveness to
standers by, and the degradation to the culprit. which make corporal maltreatment
so justly odious as a punishment. would cease to adhere to 1t. if it were exclusivels
reserved as a retribution to those guilty of personal violence. It1s probably the only
pumishment which they would feel. Those who presume on their consciousness of
animal strength to brutally illtreat those who are physically weaker. should be
made to know what it 1s to be in the hands of a physical strength as much greater
than their own. as theirs than that of the subjects of their tyranny. It 1s the moral
medicine needed for the domineering arrogance ot brute power After one or two

{*See “Report from His Majesty s Commussioners for Inquinng into the Admrnistration
and Practical Operation of the Poor Laws.” PP 1834, XXVIL. 146-7. which refers to the
desired continuation of the "intent” and “spint”™ of 43 Ehizabeth. ¢ 2 (1601 vin the new poor
law (enacted as 4 & S Willtam IV. ¢ 76 [1834]) !

["Thomas Phinn. Speech in Amendment to Mr Fitzrov's Bill (10 Mar . 1853,
Commons). PD. 3rd ser.. Vol 124, col 1419 |

[*Fiteroy, speech of 10 Mar , 1853, col 1414 ]

*Mr [John] Hammull “Though he was much gratfied at finding that a bill was now
under the consideration of the Legislature for more adequately pumishing such atrocious
offences, he felt satisfied. from the result of his expenience. that nothing short of the
nfliction of corporal punishment would afford an efficient protection te the helpless objects
of such brutality ™ (The Times. March 25, [1833. p. 7]
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cases of flogging for this description of crime, we should hear no more of outrages
upon women or children for a long time to come. Probably such outrages would
cease altogether. as soon as it became well known that the punishment of flogging
would be inflicted for them.

With this penalty in the Act, and a clear understanding on the part of magistrates
that it was not intended as a brutum fulmen, nor to be reserved for those horrible
cases for which, as a matter of moral retribution. hanging would scarcely be
punishment enough; if the administration of the law were such that the ruffianly
part of the population would know that they could not give loose to their brutal rage
without imminent risk of incurring in fact, and not nominally, the only punishment
which they would dread; the enactment would do more for the improvement of
morality. and the relief of suffering. than any Act of Parliament passed in this
century, not excepting. perhaps, the Act for the abolition of slavery.!*! But this
salutary impression can only be made by rendering punishment prompt and certain
in infliction. as well as efficacious 1n kind: by avoiding, therefore. to letin. by the
terms of the Act itself, certainty of delay. and probable chances of escape. This
would, however, be an inevitable effect of adopting another amendment, of which
notice has been given, allowing an appeal to the quarter sessions.!”! An appeal 1s
often a necessary evil, butin such a case as this. a palpably unnecessary one. These
are not cases in which a magistrate, or two magistrates, are likely to err on the side
of inflicting too severe a sentence: there 1s abundant experience that the danger of
error is all on the contrary side.

A government which should pass an act embodying these provisions, would
confer a more immediate and a more certain benefit on the community, than it 1s
often in the power of legislators to ensure by any enactment. The beneficial fruits
of such a law are not to be measured by the crime and suffering which it would
directly prevent. though these would be sufficient to stamp it as one of the most
beneficent acts yet done by Government for the improvement of our institutions. A
measure such as this, is of wider scope, and still more extensive beneficence. Itisa
measure of moral education. All parties now acknowledge that it 1s the urgent duty
of Government to provide that the people be educated. could they but discover how
it is to be done; and the present Ministry made it one of their pledges, on coming
into office, that they would do something effectual for education.'*’ But even 1t
the measure they contemplate were far more considerable than they probably have
it in their power to make it, what chance is there for education, if the schools teach
one lesson, and the laws another contradictory to it? The administration of criminal

[*3 & 4 William IV, c. 73 (1833).]

["See Phinn, speech of 10 Mar., 1853. col. 1420 |

[*See John Russell, Speech on Public Business (10 Feb ., 1853; Commons}. PD. 3rd
ser., Vol. 124, cols. 18-19.]
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justice 1s one of the chief instruments of moral education of the people. Its lessons
of morality are of the utmost importance for good or for ill; for they take effect
upon that part of the population which is unreached by any other moralizing
influences, or on which others have been tried, and have failed of their effect. The
lessons which the law teaches, it cannot fail of teaching impressively. The man
who is brought, or who knows himself liable to be brought, to answer for his
conduct at the bar of justice, cannot slight or despise the notions of nght and
wrong, the opinions and feelings respecting conduct and character. which he there
finds prevailing. It is the one channel through which the sentiments of the
well-conducted part of the community are made operative perforce on the vilest
and worst. Yet, in this day of ragged schools, and model prisons. and pians for the
reformation of criminals, the most important instrument which society has for
teaching the elements of morality to those who are most in need of such teaching, 1s
scarcely used at all. So potent an engine must necessarily act in one way or
another, and when 1t does not act for good., it acts for evil. Is there any system of
moral instruction capable of being devised for the populace. which could stand
agamnst the lessons of a diametrically opposite tendency. daily given by the
criminal courts? The law and the tribunals are terribly in earnest when they set
about the protection of property. But violence to the person 1s treated as hardly
deserving serious notice, unless it endangers life: and even then. unless pre-
meditated intention is proved by such superfluity of evidence that neither in-
genuity nor stupidity can escape from admitting it, the ciminal generally gets off
almost scot free.* It is of little avail to talk of inculcating justice. or kindness. or
self-control, while the judicial and police courts teach by actions, so much more
efficacious than words, that the most atrocious excesses of ungovernable violence
are, 1 the eyes of the authorities. something quite venial The law has the forming
of the character of the lowest classes in its own hands. A tithe of the exertion and
money now spent in attempting to reform criminals. if spent in reforming the
minor criminal laws and their administration, would produce a real diminution of
crime, instead of an imaginary reformation of criminals But then. 1t must be
allowed, it would not serve to fill so much of philanthropic gentlemen’s ime
Not only is education by the course of justice the most efficactous. 1n its own

*Contrast the sentence of etghteen months' imprisonment. passed a few day s ago. at the
Norfolk Assizes, on a man [Samuel Horth] who had attempted to murder a woman {Ann
Proudfoot] with a pitch plaster. under about as revoltng a combination of circumstances as
imagination can conceive. with fourteen vears' transportation. aw arded on the same day . by
the same ;udge {Jonathan Frederick Pollock]. for stealing to the value of a few pence [See
The Times, article on the Norfolk Circuit, 21 Mar |, 1853.p 7 The Morming Chronicle. 21
Mar , 1853, p. 8. agrees with The Times in saying that on the same day. 18 Mar . Pollock
sentenced William Jarvis to ten vears' transportation for defrauding an msurance company
by burning his own house: neither gives the information Mill cites |
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province, of all kinds of popular education. but it is also one on which there needs
be no difference of opinion. Churches and political parties may quarrel about the
teaching of doctrines, but not about the punishment of crimes. There is diversity of
opinion about what is morally good, but there ought to be none about what is
atrociously wicked. Whatever else may be included in the education of the people,
the very first essential of it is to unbrutalise them; and to this end, all kinds of
personal brutality should be seen and felt to be things which the law is determined
to put down. The Bill of Mr. Fitzroy is a step in the right direction: but, unless its
provisions are strengthened. it will be rather an indication of the wish, than a
substantial exercise of the power, to repress one of the most odious forms of human
wickedness.
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A Few Words on Non-Intervention

THERE IS A COUNTRY IN EUROPE, equal to the greatest in extent of dominion. far
exceeding any other in wealth, and in the power that wealth bestows. the declared
principle of whose foreign policy is. to let other nations alone. No country
apprehends or affects to apprehend from it any aggressive designs. Power. from of
old, 1s wont to encroach upon the weak, and to quarrel for ascendancy with those
who are as strong as itself. Not so this nation. It will hold its own. 1t will not submit
to encroachment. but if other nations do not meddle with it, 1t will not meddle with
them. Any attempt 1t makes to exert influence over them. even by persuaston. is
rather in the service of others, than of itself: to mediate 1n the quarrels which break
out between foreign States, to arrest obstinate civil wars. to reconcile belligerents.
to intercede for mild treatment of the vanquished. or finally. to procure the
abandonment of some national crime and scandal to humanitv. such as the
slave-trade. Not only does this nation desire no benefit to itself at the expense of
others, it desires none 1n which all others do not as freely participate. It makes no
treaties stipulating for separate commercial advantages. If the aggressions of
barbarians force 1t to a successful war, and 1ts victorious arms put 1t in a position to
command liberty of trade. whatever it demands for itself 1t demands for all
mankind. The cost of the war 1s its own: the fruits it shares in fraternal equality with
the whole human race. Its own ports and commerce are free as the air and the sky:
all its neighbours have full liberty to resort to it. payving either no duues. or. if any.
generally a mere equivalent for what 1s paid by 1ts own citizens. nor does 1t concern
iself though they. on their part. keep all to themselves. and persist 1n the most
Jealous and narrow-minded exclusion of its merchants and goods.

A nation adopting this policy is a novelty in the world: so much so. 1t would
appear, that many are unable to believe 1t when they see it. By one of the practical
paradoxes which often meet us in human affairs. it 1s this nation which finds itself,
1n respect of its foreign policy, held up to obloquy as the tvpe of egorsm and
selfishness; as a nation which thinks of nothing but of out-witting and
out-generalling 1ts neighbours. An enemy. or a self-fancied rival who had been
distanced in the race, might be conceived to give vent to such an accusation 1n a
moment of ill-temper. But that it should be accepted by lookers-on. and should
pass into a popular doctrine. is enough to surprise even those who have best
sounded the depths of human prejudice. Such. however. 1s the esumate of the
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foreign policy of England most widely current on the Continent. Let us not flatter
ourselves that it is merely the dishonest pretence of enemies, or of those who have
their own purposes to serve by exciting odium against us, a class icluding all the
Protectionist writers. and the mouthpieces of all the despots and of the Papacy. The
more blameless and laudable our policy might be. the more certainly we might
count on its being misrepresented and railed at by these worthies. Unfortunately
the belief is not confined to those whom they can influence. but is held with all the
tenacity of a prejudice. by innumerable persons free from interested bias. So
strong a hold has it on their minds. that when an Englishman attempts to remove 1t.
all their habitual politeness does not enable them to disguise their utter unbelief in
his disclaimer. They are firmly persuaded that no word is said. nor act done, by
English statesmen in reference to foreign affairs, which has not for its motive
principle some peculiarly English interest. Any profession of the contrary appears
to them too ludicrously transparent an attempt to impose upon them. Those most
friendly to us think they make a great concession in admitting that the fault may
possibly be less with the English people, than with the English Government and
aristocracy. We do not even receive credit from them for following our own
interest with a straightforward recognition of honesty as the best policy. They
believe that we have always other objects than those we avow: and the most
far-fetched and unplausible suggestion of a selfish purpose appears to them better
entitled to credence than anything so utterly incredible as our disinterestedness.
Thus. to give one instance among many. when we taxed ourselves twenty millions
(a prodigious sum in their estimation) to get nd of negro slavery.!*! and. for the
same object, perilled, as everybody thought. destroyed as many thought. the very
exstence of our West Indian colonies, it was. and still 15, believed. that our fine
professions were but to delude the world, and that by this self-sacrificing
behaviour we were endeavouring to gain some hidden object. which could neither
be conceived nor described, in the way of pulling down other nations. The fox who
had lost his tail had an intelligible interest in persuading his neighbours to rid
themselves of theirs:'"/ but we, 1t 1s thought by our neighbours. cut off our own
magnificent brush, the largest and finest of all. in hopes of reaping some
inexplicable advantage from inducing others to do the same.

It is foolish attempting to despise all this—persuading ourselves that 1t 1s not our
fault, and that those who disbelieve us would not behieve though one should rise
from the dead. Nations. like individuals. ought to suspect some fault in themselves
when they find they are generally worse thought of than they think they deserve.
and they may well know that they are somehow 1n fault when almost everybody but
themselves thinks them crafty and hypocritical. It 1s not solely because England

[*By 3 & 4 Willilam IV, ¢ 73 (1833) ]
[ Aesop, “The Fox Without a Tail,” Aesop’s Fables. trans. Vernon Stanley Vernon Jones
(London: Hetnemann, New York. Doubleday. Page. 1912). p. 68.]
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has been more successful than other nations in gaining what they are all aiming at,
that they think she must be following after 1t with a more ceaseless and a more
undivided chase. This indeed is a powerful predisposing cause. inchning and
preparing them for the belief. It is a natural supposition that those who win the
prize have striven for it; that superior success must be the fruit of more unremitting
endeavour; and where there i1s an obvious abstinence from the ordinary arts
employed for distancing competitors. and they are distanced nevertheless. people
are fond of believing that the means employed must have been arts still more subtle
and profound.This preconception makes them look out in all quarters for
indications to prop up the selfish explanation of our conduct. If our ordinary course
of action does not favour this interpretation. they watch for exceptions to our
ordinary course, and regard these as the real index to the purposes within. They
moreover accept literally all the habitual expressions by which we represent
ourselves as worse than we are: expressions often heard from English statesmen.
next to never from those of any other country—partly because Englishmen.
beyond all the rest of the human race. are so shy of professing virtues that they will
even profess vices instead: and partly because almost all English statesmen. while
careless to a degree which no foreigner can credit. respecting the impression they
produce on foreigners. commit the obtuse blunder of supposing that low objects
are the only ones to which the minds of their non-aristocratic fellow-countrymen
are amenable. and that 1t 1s always expedient. 1f not necessarv. to place those
objects in the foremost rank.

All. therefore. who either speak or act in the name of England. are bound by the
strongest obligations. both of prudence and of duty. to avoid giving either of these
handles for misconstruction: to put a severe restraint upon the mana of professing
to act from meaner motives than those by which we are really actuated. and to
beware of perversely or capriciously singling out some particular instance in which
10 act on a worse principle than that by which we are ordnarily guided Both these
salutary cautions our practical statesmen are. at the present time. flagrantly
disregarding.

We are now 1n one of those critical moments. which do not occur once n a
generation, when the whole tumn of European events. and the course of European
history for a long time to come. may depend on the conduct and on the estimation
of England. At such a moment. it 1s difficult to say whether by their sins of speech
or of action our statesmen are most effectually plaving into the hands of our
enemies, and giving most colour of justice to imurious musconception of our
character and policy as a people.

To take the sins of speech first: What is the sort of language held in every oration
which, during the present European crisis. any English minister, or almost any
considerable public man. addresses to parhament or to his constituents” The
eternal repetition of this shabby refrain—"We did not interfere. because na
English interest was involved:” “We ought not to interfere where no English
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interest is concerned.” England is thus exhibited as a country whose most
distinguished men are not ashamed to profess, as politicians, a rule of action which
no one, not utterly base, could endure to be accused of as the maxim by which he
guides his private hfe: not to move a finger for others unless he sees his private
advantage in it. There is much to be said for the doctrine that a nation should be
willing to assist its neighbours in throwing off oppression and gaming free
institutions. Much also may be said by those who maintain that one nation 1s
incompetent to judge and act for another. and that each should be left to help itself,
and seek advantage or submit to disadvantage as 1t can and will. But of all attitudes
which a nation can take up on the subject of intervention. the meanest and worst is
to profess that it interferes only when it can serve its own objects by it. Every other
nation is entitled to say, "It seems. then, that non-interference is not a matter of
principle with you. When you abstain from interference. it 1s not because you think
it wrong. You have no objection to interfere. only it must not be for the sake of
those you interfere with; they must not suppose that you have any regard for their
good. The good of others is not one of the things you care for: but you are wilhing to
meddle. if by meddling you can gain anything for yourselves.™ Such is the obvious
interpretation of the language used.

There is scarcely any necessity to say. writing to Englishmen. that this is not
what our rulers and politicians really mean. Their language 1s not a correct
exponent of their thoughts. They mean a part only of what they seem to say. They
do mean to disclaim terference for the sake of doing good to foreign nations
They are quite sincere and in earnest in repudiating this. But the other half of what
their words express, a willingness to meddle if by doing so they can promote any
interest of England, they do not mean. The thought they have in their minds. is not
the interest of England, but her security. What they would say. is. that they are
ready to act when England’s safety is threatened. or any of her interests hostilely or
unfairly endangered. This is no more than what all nations, sufficiently powerful
for their own protection, do, and no one questions their nght to do. It 1s the
common right of self-defence. But if we mean this. why. in Heaven's name. do we
take every possible opportunity of saying. instead of this, something exceedingly
different? Not self-defence, but aggrandizement. 1s the sense which foreign
listeners put upon our words. Not simply to protect what we have, and that merely
against unfair arts, not against fair “rivalry“; but to add to 1t more and more without
limit, is the purpose for which foreigners think we claim the liberty of
intermeddling with them and their affairs. If our actions make it impossible for the
most prejudiced observer to believe that we aim at or would accept any sort of
mercantile monopolies, this has no effect on their minds but to make them think
that we have chosen a more cunning way to the same end. It is a generally
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accredited opinion among Continental politicians, especially those who think
themselves particularly knowing, that the very existence of England depends upon
the incessant acquisition of new markets for our manufactures: that the chase after
these 15 an affair of life and death to us; and that we are at all imes ready to trample
on every obligation of public or international morality, when the alternative would
be, pausing for a moment in that race. It would be superfluous to pomnt out what
profound ignorance and misconception of all the laws of national wealth. and all
the facts of England’s commercial condition. this opinion presupposes: but such
1ignorance and misconception are unhappily very general on the Continent: they are
but slowly, if perceptibly, giving way before the advance of reason: and for
generations, perhaps. to come, we shall be judged under their influence. Is 1t
requiring too much from our practical politicians to wish that they would
sometimes bear these things in mind? Does 1t answer any good purpose to express
ourselves as if we did not scruple to profess that which we not merely scruple to do.
but the bare idea of doing which never crosses our minds? Why should we
abnegate the character we might with truth lay claim to. of being incomparably the
most conscientious of all nations 1n our national acts? Of all countries which are
sufficiently powerful to be capable of being dangerous to their neighbours. we are
perhaps the only one whom mere scruples of conscience would suffice to deter
from it. We are the only people among whom, by no class whatever of society. is
the interest or glory of the nation considered to be any sufficient excuse for an
unjust act; the only one which regards with jealousy and suspicion. and a
proneness to hostile criticism, precisely those acts of 1ts Government which in
other countries are sure to be hailed with applause. those by which termtory has
been acquired. or political influence extended. Being 1n reality better than other
nations, 1n at least the negative part of international morality. let us cease. by the
language we use. to give ourselves out as worse

But if we ought to be careful of our language. a thousand times more obligatory
1s it upon us to be careful of our deeds. and not suffer ourselves to be betrayed by
any of our leading men into a line of conduct on some 1solated point, utterly
opposed to our habitual principles of action—conduct such that if 1t were a farr
specimen of us. 1t would verify the calumnies of our worst enemies. and justify
them in representing not only that we have no regard for the good of other nations.
but that we actually think their good and our own incompatible. and will go all
lengths to prevent others from realizing even an advantage tn which we ourselves
are to share. This pernicious. and. one can scarcely help calling it. almost insane
blunder, we seem to be committing on the subject of the Suez Canal.

It is the universal belief in France that Enghsh influence at Constanunople.
strenuously exerted to defeat this project, 1s the real and only invincible obstacle to
its being carried into effect. And unhappily the public declarations of our present
Prime Minister not only bear out this persuasion. but warrant the assertion that we
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oppose the work because, in the opinion of our Government. it would be injurious
to the interest of England.!*! If such be the course we are pursuing, and such the
motive of it, and if nations have duties, even negative ones, towards the weal of the
human race, it is hard to say whether the folly or the immorality of our conduct is
the most painfully conspicuous.

Here is a project. the practicability of which 1s indeed a matter in dispute. but of
which no one has attempted to deny that, supposing it realized. it would give a
facility to commerce, and consequently a stimulus to production, an encourage-
ment to intercourse, and therefore to civilization, which would entitle it to a high
rank among the great industrial improvements of modern times. The contriving of
new means of abridging labour and economizing outlay in the operations of
industry. is the object to which the larger half of all the inventive ingenuity of
mankind is at present given up: and this scheme, if realized, will save. on one of
the great highways of the world’s traffic, the circumnavigation of a continent. An
easy access of commerce is the main source of that material civilization. which, in
the more backward regions of the earth. is the necessary condition and
indispensable machinery of the moral; and this scheme reduces practically by one
half, the distance. commercially speaking. between the self-improving nations of
the world and the most important and valuable of the unimproving. The Atlantic
Telegraph is esteemed an enterpnse of world-wide importance because it abridges
the transit of mercantile intelligence merely. What the Suez Canal would shorten is
the transport of the goods themselves, and this to such an extent as probably to
augment it manifold.

Let us suppose. then—for 1n the present day the hypothesis is too un-English to
be spoken of as anything more than a supposition—Ilet us suppose that the English
nation saw in this great benefit to the civilized and uncivilized world a danger or
damage to some peculiar interest of England. Suppose. for example. that 1t feared.
by shortening the road. to facilitate the access of foreign navies to 1its Onental
possessions. The supposition imputes no ordinary degree of cowardice and
imbecility to the national mind; otherwise it could not but reflect that the same
thing which would facilitate the arrival of an enemy. would facilitate also that ot
succour; that we have had French fleets in the Eastern seas before now. and have
fought naval battles with them there, nearly a century ago; that if we ever became
unable to defend India against them. we “should® assuredlv have them there
without the aid of any canal; and that our power of resisting an enemy does not
depend upon putting a little more or less of obstacle in the way of his coming. but
upon the amount of force which we are able to oppose to him when come. Let us
assume, however, that the success of the project would do more harm to England

[*See, e.g.. Henry John Temple. Speech on the Isthmus of Suez Canal—Resolution
(1 June, 1858: Commons), PD, 3rd ser , Vol 150, cols. 1379-84 |
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in some separate capacity, than the good which, as the chief commercial nation.
she would reap from the great increase of commercial intercourse. Let us grant
this: and I now ask. what then? Is there any morality. Christian or secular. which
bears out a nation in keeping all the rest of mankind out of some great advantage,
because the consequences of their obtaining it may be to itself. in some imaginabie
contingency, a cause of inconvenience? Is a nation at liberty to adopt as a practical
maxim, that what is good for the human race 1s bad for 1tself. and 1o withstand it
accordingly? What is this but to declare that 1ts 1nterest and that of mankind are
incompatible—that. thus far at least. 1t 1s the enemy of the human race? And what
ground has it of complaint if, in return. the human race determine to be its
enemies? So wicked a principle, avowed and acted on by a nation. would entitle
the rest of the world to unite in a league against it. and never to make peace untl
they had. if not reduced it to insigmificance. at least sufficiently broken its power to
disable it from ever again placing its own self-interest before the general prosperity
of mankind.

There 1s no such base feeling in the Bnitish people. They are accustomed to see
their advantage in forwarding. not in keeping back. the growth in wealth and
civilization of the world. The opposition to the Suez Canal has never been a
national opposition. With their usual indifference to foreign affairs. the public in
general have not thought about 1t, but have left it. as (unless when particulariy
excited) they leave all the management of their foreign policy. to those who. from
causes and reasons connected only with internal politics. happen for the time to be
in office. Whatever has been done 1n the name of England 1n the Suez affair has
been the act of individuals. mainly . it 1s probable. of one individual:™*! scarcely any
of his countrymen either prompting or sharing his purpose. and most of those who
have paid any attention to the subject (unfortunately a very small number) being. to
all appearance. opposed to him.

But (it is said) the scheme cannot be executed If so. why concern ourselves
about it? If the project can come to nothing. why profess gratuitous immorality and
incur gratuitous odium to prevent it from being tried” Whether it will succeed or
fail is a consideration totally irrelevant: except thus far. that1f it 1 sure to fail. there
1s in our resistance to it the same immorality . and an additional amount of foliy:
since, on that supposition. we are parading to the world a belief that our interest is
inconsistent with 1ts good. while 1f the failure of the project would reallyv be any
benefit to us. we are certain of obtaining that benefit by merely holding our peace.

As a matter of private opinion. the present writer. so far as he has looked 1nto the
evidence. inchines to agree with those who think that the scheme cannot be
executed, at least by the means and with the funds proposed. But thiy 1s a
consideration for the shareholders. The British Government does not deem it any
part of its business to prevent individuals. even British citizens. from wasting their

{*Henry John Temple. Lord Palmerston. |
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own money in unsuccessful speculations, though holding out no prospect of great
public usefulness in the event of success. And if, though at the cost of their own
property. they acted as pioneers to others. and the scheme. though a losing one to
those who first undertook it. should. in the same or in other hands, realize the full
expected amount of ultimate benefit to the world at large. it would not be the first
nor the hundredth time that an unprofitable enterprise has had this for its final
result.

There seems to be no little need that the whole doctrine of non-interference with
foreign nations should be reconsidered. if it can be said to have as yet been
considered as a really moral question at all. We have heard something lately about
being willing to go to war for an idea. To go to war for an idea, if the war 1s
aggressive, not defensive, is as criminal as to go to war for terntory or revenue: for
it is as little justifiable to force our ideas on other people, as to compel them to
submut to our will 1n any other respect. But there assuredly are cases in which it 1s
allowable to go to war, without having been ourselves attacked, or threatened with
attack: and it is very important that nations should make up their minds 1n time. as
to what these cases are. There are few questions which more require to be taken in
hand by ethical and political philosophers, with a view to establish some rule or
criterion whereby the justifiableness of intervening in the affairs of other
countries. and (what 1s sometimes fully as questionable) the justifiableness of
refraining from intervention, may be brought to a definite and rational test.
Whoever attempts this, will be led to recognise more than one fundamental
distinction, not yet by any means famihar to the public mind, and in general quite
lost sight of by those who write 1n strains of indignant morality on the subject
There is a great difference (for example) between the case 1n which the nations
concerned are of the same, or something like the same, degree of civilization, and
that in which one of the parties to the situation is of a high, and the other of 4 very
low. grade of social improvement. To suppose that the same international
customs, and the same rules of international morality. can obtain between one
civilized nation and another, and between civilized nations and barbanans, 1s a
grave error, and one which no statesman can fall into, however it may be with
those who, from a safe and unresponsible position, criticise statesmen Among
many reasons why the same rules cannot be applicable to situations so different.
the two following are among the most important. In the first place. the rules of
ordinary international morality imply reciprocity. But barbarians will not
reciprocate. They cannot be depended on for observing any rules. Their minds are
not capable of so great an effort. nor their will sufficiently under the influence of
distant motives. In the next place. nations which are still barbarous have not got
beyond the period during which 1t 1s likely to be for their benefit that they should be
conquered and held in subjection by foreigners. Independence and nationality. so
essential to the due growth and development of a people further advanced in
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improvement, are generally impediments to theirs. The sacred duties which
civilized nations owe to the independence and nationality of each other. are not
binding towards those to whom nationality and independence are either a certain
evil, or at best a questionable good. The Romans were not the most clean-handed
of congquerors. yet would it have been better for Gaul and Spamn. Numidia and
Dacia, never to have formed part of the Roman Empire? To characterize any
conduct whatever towards a barbarous people as a violation of the law of nations.
only shows that he who so speaks has never considered the subject. A violation of
great principles of morality 1t may easily be: but barbarians have no rights as a
nation, except a right to such treatment as may, at the earliest possible period. fit
them for becoming one. The only moral laws for the relation between a civilized
and a barbarous government. are the universal rules of morality between man and
man.

The criticisms. therefore. which are so often made upon the conduct of the
French in Algeria. or of the English in India. proceed, 1t would seem. mostly on a
wrong principle. The true standard by which to judge their proceedings never
having been laid down. they escape such comment and censure as might realiy
have an improving effect, while they are tried by a standard which can have no
influence on those pracucally engaged in such transactions. knowing a« they do
that it cannot. and if it could. ought not to be observed. because no human being
would be the better. and many much the worse. for its observance A cinvilized
government cannot help having barbarous neighbours: when 1t has. 1t cannot
always content itself with a defensive position. one of mere resistance to
aggression. After a longer or shorter interval of forbearance. it either finds 1tself
obliged to conquer them, or to assert so much authornity over them, and so break
their spint, that they gradually sink into a state of dependence upon itself. and
when that time arrives, theyv are indeed no longer forrmdable to 1t. but it has had so
much to do with setting up and pulhing down their governments. and they have
grown so accustomed to lean on 1t, that 1t has become morally responsible for all
evil it allows them to do. This i< the history of the relations of the Bntish
Government with the native States of India. It never was secure in 1ts own Indian
possessions until it had reduced the military power of those States to a nullity But
a despotic government only exists by 1ts military power When we had taken away
theirs, we were forced. by the necessity of the case. to offer them ours instead of 1t
To enable them to dispense with large armies of their own. we bound ourselves to
place at their disposal. and they bound themselves to receive. such an amount of
military force as made us in fact masters of the country ' We engaged that this force
should fulfil the purposes of a force. by defending the prince against all foreign and
internal enemues. But being thus assured of the protection of a civilized power. and
freed from the fear of internal rebellion or foreign conquest. the only checks which
etther restrain the passions or keep any vigour in the character of an Asiatic despot.
the native Governments either became so oppressive and extortionate as to
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desolate the country, or fell mto such a state of nerveless imbecility, that every
one. subject to their will. who had not the means of defending himself by his own
armed followers, was the prey of anybodyv who had a band of ruffians in his pay.
The British Government felt this deplorable state of things to be 1ts own work;
being the direct consequence of the position in which. for its own security. it had
placed itself towards the native governments. Had it permitted this to go on
indefinitely, it would have deserved to be accounted among the worst political
malefactors. In some cases (unhappily not in all) it had endeavoured to take
precaution against these mischiefs by a special article 1n the treaty, binding the
prince to reform his administration. and 1n future to govern in conformity to the
advice of the British Government. Among the treaties 1n which a provision of this
sort had been inserted, was that with Oude."™! For fifty vears and more did the
British Government allow this engagement to be treated with entire disregard: not
without frequent remonstrances, and occasionally threats, but without ever
carrying into effect what it threatened. During this period of half a century,
England was morally accountable for a mixture of tyranny and anarchy, the picture
of which. by men who knew 1t well. is appalling to all who read it. The act by
which the Government of British India at last set aside treaties which had been so
pertinaciously violated. and assumed the power of fulfilling the obligation 1t had so
long before incurred. of giving to the people of Oude a tolerable government, far
from being the political crime it is so often ignorantly called. was a criminally
tardy discharge of an imperative duty.' "’ And the fact. that nothing which had been
done in all this century by the East India Company’s Government made 1t so
unpopular in England, is one of the most striking instances of what was noticed ina
former part of this article—the predisposition of English public opinion to look
unfavourably upon every act by which territory or ‘revenue‘ are acquired from
foreign States, and to take part with any government, however unworthy, which
can make out the merest semblance of a case of injustice against our own country
But among civilized peoples. members of an equal community of nations, like
Christian Europe. the question assumes another aspect, and must be decided on
totally different principles. It would be an affront to the reader to discuss the
immorality of wars of conquest, or of conquest even as the consequence of lawtul

[**Treaty with the Nawaub Vizier. Saadit Al (10 Nov.. 1801). m Hertsler's
Commercial Treanes, ed Lewrs Hertslet. er al.. 31 vols (London Butterworth.
1820-1925), Vol VIiL. p 663 ]

["See “Draft of Treaty between the East India Company and the King of Qude.” PP.
1856. XLV. 597-9. On 4 Feb.. 1856, when the King of Oude refused to sign the treaty. the
British took over the admuinistration of the kingdom, as described 1n James Andrew Broun
Ramsay. “Minute by the Governor-General of India, Concurred 1n by the Commander-in-
Chief™ (13 Feb.. 1856), PP, XLV, 643-53.]
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war; the annexation of any civilized people to the dominion of another. unless by
their own spontaneous election. Up to this point. there is no difference of opinion
among honest people; nor on the wickedness of commencing an aggressive war for
any interest of our own. except when necessary to avert from ourselves an
obviously impending wrong. The disputed question is that of interfering in the
regulation of another country’s internal concerns; the question whether a nation is
justified in taking part. on either side. in the civil wars or party contests of another:
and chiefly. whether it may justifiably aid the people of another country mn
struggling for liberty: or may impose on a country any particular government or
nstitutions, either as being best for the country 1itself. or as necessary for the
security of its neighbours.

Of these cases, that of a people 1n arms for liberty 1s the only one of any mcety.
or which, theoretically at least. is likely to present conflicting moral considera-
tions. The other cases which have been mentioned hardly admit of discussion
Assistance to the government of a country 1n keeping down the people. unhappily
by far the most frequent case of foreign intervention. no one wrnung n a free
country needs take the trouble of stigmatizing. A government which needs foreign
support to enforce obedience from 1ts own citizens. is one which ought not to exist:
and the assistance given to 1t by foreigners 1s hardly ever anything but the
sympathy of one despotism with another. A case requiring consideration 1s that of
a protracted civil war, in which the contending parties are so equally balanced that
there is no probability of a speedy issue: or if there 1s. the victorious side cannot
hope to keep down the vanquished but by severities repugnant to humanity . and
njurious to the permanent welfare of the country In this exceptional case it seems
now to be an admitted doctrine. that the neighbouring nations. or one powertul
neighbour with the acquiescence of the rest. are warranted in demanding that the
contest shall cease. and a reconciliation take place on equitable terms of
compromise Intervention of this description has been repeatediy practised during
the present generation. with such general approval. that 1ts legitimacy may be
considered to have passed into a maxim of what 1s called internauonal law  The
interference of the European Powers between Greece and Turkey. and between
Turkey and Egypt. were cases in point That between Holland and Belgium was
still more so. The intervention of England in Portugal. a few vears ago. which 1s
probably less remembered than the others. because 1t took eftect without the
employment of actual force. belongs to the same category At the time. thn
interposition had the appearance of a bad and dishonest backing of the government
against the people. being so timed as to hit the exact moment when the popular
party had obtained a marked advantage. and seemed on the eve of overthrowing
the government. or reducing 1t to terms  But if ever a poliical act which looked ill
n the commencement could be justified by the event. this was. for. ax the fact
turned out. instead of giving ascendancy to a party. it proved a really healing
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measure; and the chiefs of the so-called rebellion were, within a few years, the
honoured and successful ministers of the throne against which they had so lately
fought.!*!

With respect to the question, whether one country is justified in helping the
people of another in a struggle against their government for free institutions. the
answer will be different. according as the yoke which the people are attempting to
throw off is that of a purely native government, or of foreigners: considering as one
of foreigners, every government which maintains itself by foreign support. When
the contest is only with native rulers. and with such native strength as those rulers
can enlist in their defence, the answer 1 should give to the question of the
legitimacy of intervention is, as a general rule. No. The reason 1s, that there can
seldom be anything approaching to assurance that intervention, even if success-
ful, would be for the good of the people themselves. The only test possessing any
real value, of a people’s having become fit for popular institutions. is that they, or a
sufficient portion of them to prevail in the contest, are willing to brave labour and
danger for their liberation. I know all that may be said. 1 know it may be urged that
the virtues of freemen cannot be learnt in the school of slavery. and that if a people
are not fit for freedom. to have any chance of becoming so they must first be free.
And this would be conclusive. if the intervention recommended would really give
them freedom. But the evil is, that if they have not sufficient love of liberty to be
able to wrest it from merely domestic oppressors, the liberty which is bestowed on
them by other hands than their own, will have nothing real. nothing permanent. No
people ever was and remained free, but because it was determined to be so:
because neither its rulers nor any other party in the nation could compel 1t to be
otherwise. If a people—especially one whose freedom has not yet become
prescriptive-—does not value it sufficiently to fight for it. and maintain it against
any force which can be mustered within the country. even by those who have the
command of the public revenue, it is only a question 1n how few years or months
that people will be enslaved. Either the government which it has given toitself, or
some military leader or knot of conspirators who contrive to subvert the
government, will speedily put an end to all popular institutions: unless indeed 1t
suits their convenience better to leave them standing. and be content with reducing
them to mere forms: for. unless the spirit of liberty 1s strong in a people, those who
have the executive in their hands easily work “any institutions to the purposes of
despotism. There is no sure guarantee against this deplorable issue, even in a
country which has achieved its own freedom; as may be seen in the present day by
striking examples both in the Old and New Worlds: but when freedom has been
achieved for them, they have little prospect indeed of escaping this fate. When a

{*Nuno José de Mendonga Rolim de Moura Barreto. Duke of Loulé, and Bernardo Sé de
Bandeira ]
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people has had the misfortune to be ruled by a government under which the
feelings and the virtues needful for maintamning freedom could not develope
themselves, it is during an arduous struggle to become free by their own efforts that
these feelings and virtues have the best chance of springing up. Men become
attached to that which they have long fought for and made sacrifices for, they learn
to appreciate that on which their thoughts have been much engaged: and a contest
in which many have been called on to devote themselves for their country. 1s a
school in which they learn to value their country’s interest above their own

It can seldom, therefore—1I will not go so far as to say never—be either judicious
or right, in a country which has a free government. to assist. otherwise than by the
moral support of 1ts opinion. the endeavours of another to extort the same blessing
from 1ts native rulers. We must except. of course. any case in which such
assistance 1s a measure of legitimate self-defence. If (a contingency by no means
unlikely to occur) this country, on account of its freedom. which 15 a standing
reproach to despotism everywhere. and an encouragement to throw it off. should
find 1tself menaced with attack by a coalition of Continental despots. 1t ought to
consider the popular party in every nation of the Continent as its natural allv. the
Liberals should be to it, what the Protestants of Europe were to the Government of
Queen Elizabeth. So. again. when a nation. in her own defence. has gone to war
with a despot, and has had the rare good fortune not only to succeed in her
resistance, but to hold the conditions of peace 1n her own hands. she is entitled to
say that she will make no treaty. unless with some other ruler than the one whose
existence as such may be a perpetual menace to her safety and freedom. These
exceptions do but set in a clearer light the reasons of the rule: because they do not
depend on any failure of those reasons, but on considerations paramount to them.
and coming under a different principle.

But the case of a people struggling against a foreign voke, or against a native
tyranny upheld by foreign arms. illustrates the reasons for non-intervention in an
opposite way; for in this case the reasons themselves do not exist A people the
most attached to freedom. the most capable of defending and of making a good use
of free institutions. may be unable to contend successfully for them against the
mulitary strength of another nation much more powerful To assist a people thus
kept down, is not to disturb the balance of forces on which the permanent
maintenance of freedom 1n a country depends. but to redress that balance when 1t 1s
already unfairly and violently disturbed. The doctrine of non-intervention. to be a
legitimate principle of morality. must be accepted by all governments The despots
must consent to be bound by 1t as well as the free States. Unless they do. the
profession of 1t by free countries comes but to this miserable 1ssue. that the wrong
side may help the wrong, but the right must not help the nght Intervention to
enforce non-intervention is always nghtful, always moral. if not always prudent
Though it be a mistake to give freedom to a people who do not value the boon. 1t
cannot but be right to insist that if they do value 1it. they shall not be hindered from
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the pursuit of it by foreign coercion. It might not have been right for England (even
apart from the question of prudence) to have taken part with Hungary in 1ts noble
struggle against Austria; although the Austrian Government in Hungary was in
some sense a foreign yoke. But when, the Hungarians having shown themselves
likely to prevail in this struggle. the Russian despot interposed, and joining his
force to that of Austria, delivered back the Hungarians. bound hand and foot, to
their exasperated oppressors, it would have been an honourable and virtuous act on
the part of England to have declared that this should not be. and that if Russia gave
assistance to the wrong side, England would aid the right. It might not have been
consistent with the regard which every nation is bound to pay to its own safety, for
England to have taken up this position single-handed. But England and France
together could have done it; and if they had, the Russian armed intervention would
never have taken place, or would have been disastrous to Russia alone: while all
that those Powers gained by not doing 1t, was that they had to fight Russia five
years afterwards, under more difficult circumstances, and without Hungary for an
ally. The first nation which, being powerful enough to make its voice effectual.
has the spirit and courage to say that not a gun shall be fired 1n Europe by the
soldiers of one Power against the revolted subjects of another, will be the idol of
the friends of freedom throughout Europe. That declaration alone will ensure the
almost immediate emancipation of every people which desires liberty sufficiently
to be capable of maintaining it: and the nation which gives the word will soon find
itself at the head of an alliance of free peoples, so strong as to defy the efforts of any
number of confederated despots to bring it down. The prize 1s too glorious not to be
snatched sooner or later by some free country: and the time may not be distant
when England. if she does not take this heroic part because of 1ts herotsm. will be
compelled to take 1t from consideration for her own safety.
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The Contest in America

THE CLOUD WHICH FOR THE SPACE OF A MONTH hung gloomily over the civilized
world, black with far worse evils than those of simple war, has passed from over
our heads without bursting. The fear has not been realized. that the only two
first-rate Powers who are also free nations would take to tearing each other in
pieces, both the one and the other in a bad and odious cause. For while. on the
American side, the war would have been one of reckless persistency 1n wrong. on
ours it would have been a war in alliance with, and. to practical purposes, n
defence and propagation of, slavery We had, indeed. been wronged. We had
suffered an indignity. and something more than an indignity. which not to have
resented, would have been to invite a constant successton of nsults and njuries
from the same and from every other quarter. We could have acted no otherwise
than we have done: yet it 1s impossible to think. without something like a shudder.
from what we have escaped. We. the emancipators of the slave—who have
wearied every Court and Government in Europe and America w ith our protests and
remonstrances. until we goaded them 1nto at least ostensibly co-operating with us
to prevent the enslaving of the negro—we. who for the last half-century have spent
annual sums equal to the revenue of a small kingdom 1n blockading the African
coast, for a cause 1n which we not only had no interest. but which was contrary to
our pecuniary interest. and which many believed would ruin. as many among us
still. though erroneously . believe that it has ruined. our colonies.—we should have
lent a hand to setting up. in one of the most commanding positions of the world. a
powerful republic, devoted not only to slavery. but to pro-slavery propagandism
—should have helped to give a place 1n the community of nations to a conspiracy
of slave-owners, who have broken their connexion with the American Federation
on the sole ground. ostentatiously proclaimed. that they thought an attempt would
be made to restrain. not slavery itself. but their purpose of spreading slavery
wherever migration or force could carry it *

[*Constitution. Adopted Unammoush by the Congress of the Conrederate States of
America. March 11. 186]. Art V1. Sect 2 (1. 31and Sect 6 (3. 1n The Federal and the
Confederate Consututions for the Use of Government Officers and tor the People
(Cincinnati. Watkin, 1862), pp 17-18.]
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A nation which has made the professions that England has “made“, does not
with impunity, under however great provocation, betake itself to frustrating the
objects for which it has been calling on the rest of the world to make sacrifices of
what they think their interest. At present all the nations of Europe have
sympathized with us: have acknowledged that we were injured, and declared. with
rare unanimity. that we had no choice but to resist. if necessary by arms. But the
consequences of such a war would soon have buried its causes 10 oblivion. When
the new Confederate States, made an independent Power by English help. had
begun their crusade to carry negro slavery from the Potomac to Cape Horn. who
would then have remembered that England raised up this scourge to humanity not
for the evil’s sake, but because somebody had offered an insult to her flag? Or.,
even if unforgotten, who would then have felt that such a gnevance was a
sufficient palliation of the crime? Every reader of a newspaper to the furthest ends
of the earth, would have believed and remembered one thing only: that at the
critical juncture which was to decide whether slavery should blaze up afresh with
increased vigour. or be trodden out—at the moment of conflict between the good
and the evil spirit—at the dawn of a hope that the demon might now at last be
chained and flung into the pit. England stepped 1n, and. for the sake of cotton.
made Satan victorious.

The world has been saved from this calamity. and England from this disgrace
The accusation would indeed have been a calumnv. But to be able to defy
calumny, a nation, like an individual, must stand very clear of just reproach in 1ts
previous conduct. Unfortunately. we ourselves have given too much plausibility to
the bcharge: not® by anything said or done by us as a Government or as a nation, but
by the tone of our press, and in some degree. it must be owned. the general opinion
of English society. It is too true. that the feelings which have been manifested since
the beginning of the American contest—the judgments which have been put forth,
and the wishes which have been expressed. concerning the incidents and probable
eventualities of the struggle—the bitter and irritating criticism which has been kept
up. not even against both parties equally, but almost solely against the party in
the right, and the ungenerous refusal of all those just allowances. which no coun-
try needs more than our own, whenever its circumstances are as near to those
of America ‘at the present moment‘ as a cut finger is to an almost mortal
wound.—these facts, with minds not favourably disposed to us. would have gone
far to make the most odious interpretation of the war in which we have been so
nearly engaged with the United States, appear by many degrees the most probable.
There is no denying that our attitude towards the contending parties (I mean our
moral attitude, for politically there was no other course open to us than neutrality )
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has not been that which becomes a people who are as sincere enemies of slavery as
the English really are, and have made as great sacrifices to put an end to 1t where
they could. And 1t has been an additional misfortune. that some of our most
powerful journals have been. for many years past, very unfavourable exponents of
English feeling on all subjects connected with slavery: some. probably, from the
influences, more or less direct. of West Indian opinions and interests: others from
inbred Toryism, which. even when compelled by reason to hold opinions
favourable to liberty ., is always adverse to 1t in feeling: which hkes the spectacle of
irresponsible power exercised by one person over others: which has no moral
repugnance to the thought of human beings born to the penal servitude for life. to
which for the term of a few vears we sentence our most hardened cniminals. but
keeps its indignation to be expended on “rabid and fanatical abolitiomists™ across
the Atlantic. and on those writers in England who attach a sufficiently serious
meaning to their Christian professions. to consider a fight against slavery as a fight
for God.

Now “that the mind of England. and it may almost be said, of the c1vilized part
of mankind. has been relieved from the incubus which had weighed on it ever since
the Trent outrage. and when we are no longer feeling towards the Northern
Americans as men feel towards those with whom they may be on the point of
struggling for life or death: now. if ever. 1s the time to review our position. and
consider whether we have been feeling what ought to have been felt. and wishing
what ought to have been wished, regarding the contest in which the Northern
States are engaged with the South.

In considering this matter. we ought to dismiss from our minds as far as possible
those feelings aganst the North, which have been engendered not merely by the
Trent aggression, but by the previous anti-British effusions of newspaper wnters
and stump orators. It 1s hardly worth while to ask how far these explosions of
ill-humour are anything more than mght have been anticipated from ill-
disciplined minds. disappointed of the svmpathy which they justly thought they
had a right to expect from the great anti-slavery people. in their really noble
enterprise. It is almost superfluous to remark that a democratic government always
shows worst. where other governments generally show best. on 1ts outside: that
unreasonable people are much more noisy than the reasonable. that the froth and
scum are the part of a violently fermenting liquid that meets the eves. but are not1ts
body and substance. Without insisting on these things. | contend. that al} previous
cause of offence should be considered as cancelled. by the reparation which the
American Government has so amply made: not so much the reparation iself.
which might have been so made as to leave still greater cause of permanent
resentment behind 1t; but the manner and spirit in which they have made 1t. These
have been such as most of us, I venture to sav. did not by any means expect If
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reparation were made at all. of which few of us felt more than a hope, we thought
that it would have been made obviously as a concession to prudence, not to
principle. We thought that there would have been truckling to the newspaper
editors and supposed fire-eaters who were crying out for retaining the prisoners'*!
at all hazards. We expected that the atonement. if atonement there were. would
have been made with reservations, perhaps under protest. We expected that the
correspondence would have been spun out, and a trial made to induce England to
be satisfied with less: or that there would have been a proposal of arbitration; or
that England would have been asked to make concessions 1n return for justice: or
that if submission was made. it would have been made, ostensibly, to the opinions
and wishes of Continental Europe. We expected anything, in short. which would
have been weak. and timid, and paltry. The only thing which no one seemed to
expect. 1s what has actually happened. Mr. Lincoln’s Government have done none
of these things. Like honest men. they have said in direct terms. that our demand
was right: that theyv vielded to it because it was just; that if they themselves had
received the same treatment, they would have demanded the same reparation; and
that if what seemed to be the American side of a question was not the just side. they
would be on the side of justice; happy as they were to find, after their resolution
had been taken, that it was also the side which America had formerly defended ™
Is there any one. capable of a moral judgment or feeling, who will say that his
opinion of America and American statesmen 1s not raised by such an act. done on
such grounds? The act itself may have been imposed by the necessity of the
circumstances; but the reasons given, the principles of action professed, were their
own choice. Putting the worst hypothesis possible. which it would be the height of
injustice to entertain seriously, that the concession was really made solely to
convenience, and that the profession of regard for justice was hypocrisy: even so.
the ground taken, even 1If insincerely. is the most hopeful sign of the moral state of
the American mind which has appeared for many years. That a sense of justice
should be the motive which the rulers of a country rely on, to reconcile the public to
an unpopular. and what might seem a humiliating act; that the journalists. the
orators, many lawyers. the Lower House of Congress. and Mr. Lincoin’s own
naval secretary.!”! should be told in the face of the world. by theirr own
Government, that they have been giving public thanks, presents of swords.
freedom of cities, all manner of heroic honours to the author'®! of an act which.
though not so intended. was lawless and wrong. and for which the proper remedz
is confession and atonement; that this should be the accepted policy (supposing 1t
to be nothing higher) of a Democratic Republic. shows even unlimited democracy
to be a better thing than many Englishmen have lately been in the habit of

[*George Eustis, James E McFarland, James Murray Mason. and John Shdell.]

["See William Henry Seward, Letter to Lord Lyons. quoted in “The Trent Affair.” The
Times, 13 Jan.. 1862, p. 9 ]

[*Gideon Welles.]

[*Charles Wilkes.]
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considering it, and goes some way towards proving that the aberrations even of a
ruling multitude are only fatal when the better instructed have not the virtue or the
courage to front them boldly. Nor ought it to be forgotten, to the honour of Mr.
Lincoln’s Government, that in doing what was in itself right. they have done also
what was best fitted to allay the animosity which was daily becoming more bitter
between the two nations so long as the question remained open. They have put the
brand of confessed injustice upon that rankling and vindictive resentment. with
which the profligate and passionate part of the American press has been
threatening us in the event of concession, and which is to be manifested by some
dire revenge, to be taken. as they pretend, after the nation 1s extricated from 1ts
present difficulties. Mr. Lincoln has done what depended on him to make this
spirit expire with the occasion which raised 1t up: and we shall have ourselves
chiefly to blame 1f we keep 1t alive by the further prolongation of that stream of
vituperative eloquence. the source of which. even now . when the cause of quarrel
has been amicably made up. does not seem to have run drny *

Letus, then. without reference to these jars. or to the declamations of new spaper
writers on either side of the Atlantic. examine the American question as it stood
from the beginning: its ongin. the purpose of both the combatants. and 1ts various
possible or probable 1ssues

There is a theory 1n England. believed perhaps by some. half believed by manv
more, which 1s only consistent with original 1gnorance. or complete subsequent
forgetfulness, of all the antecedents of the contest There are people who tell us
that, on the side of the North. the question 1s not one of Slavery atall The North. it
seems, have no more objection to Slavery than the South have Their leaders never
say one word 1mplying disapprobation of it. They are ready. on the contran . to
give it new guarantees: to renounce all that they have been contending for. to win
back. 1f opportumty offers. the South to the Union. by surrendering the whole
point

If this be the true state of the case. what are the Southern chiefs fighting about”
Therr apologists in England say that it 1s about taniffs. and similar trumpery  Thex
say nothing of the kind. They tell the world. and they told their own citizens when

*I do not forget one regrettable passage in Mr Seward’s letter. in which he said that it
the safety of the Union required the detention of the captured persons. 1t would be the night
and duty of this Government to detain them ~ I sincerely grieve to find this sentence in the
despatch. for the exceptions to the general rules of morality are not a subject to be hightly or
unnecessarily tampered with The doctrine in 1tself 1s no other than that professed and acted
on by all governments—that self-preservation. 1n a State. as in an individual. 18 a warrant
tor many things which at all other imes ought to be ngidly abstamed from Atallevents. no
nation which has ever passed “laws of exception.” which ever suspended the Habeas Corpus
Act or passed an Alien Bill 1n dread of 4 Chartist tnsurrection. has a night to throw the first
stone at Mr Lincoln’s Government [The concluding references are. respectively. to 11 &
12 Victoria, ¢. 35 (1848). suspending 31 Charles II. ¢ 2 (1679), and contnued by 12
Victorta, ¢. 2 (1849). and 11 Victoria. ¢ 20 (1848) Mull 1» adapuing the French term. “lots
d’exception,” commonly used for stmular legislation. especially under Lours Philippe |
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they wanted their votes, that the object of the fight was slavery. Many vears ago,
when General Jackson was President, South Carolina did nearly rebel (she never
was near separating) about a tariff; but no other State abetted her, and a strong
adverse demonstration from Virginia brought the matter to a close. Yet the tariff of
that day was rigidly protective. Compared with that, the one in force at the time of
the secession was a free-trade tariff. This latter was the result of several successive
modifications in the direction of freedom; and its principle was not protection for
protection. but as much of it only as might incidentally result from duties imposed
for revenue. Even the Morrill Tariff'*! (which never could have been passed but
for the Southern secession) 1s stated by the ‘unimpeachable® authority of Mr. H.C.
Carey to be considerably more liberal than the reformed French Tanff under Mr.
Cobden’s Treaty:!"! insomuch that he. a Protectionist. would be glad to exchange
his own protective tariff for Louis Napoleon's free-trade one.'*! But why discuss
on probable evidence, notorious facts? The world knows what the question
between the North and South has been for many years. and still is. Slavery alone
was thought of . alone talked of. Slavery was battled for and against. on the floor of
Congress and in the plains of Kansas: on the Slavery question exclusively was the
party constituted which now rules the United States: on slavery Fremont was
rejected, on slavery Lincoln was elected: the South separated on slavery. and
proclaimed slavery as the one cause of separation.

It 1s true enough that the North are not carrying on war to abolish slavery in the
States where it legally exists. Could it have been expected, or even perhaps
desired, that they should? A great party does not change. suddenly and at once. all
its principles and professions. The Republican party have taken their stand on law.
and the existing Constitution of the Union. They have disclaimed all right to
attempt anything which that Constitution forbids. It does forbid interference by the
Federal Congress with slavery in the Slave States:!! but it does not forbid their
abolishing it in the district of Columbia: and this they are now doing. having voted.
I perceive, in their present pecuniary straits. a million of dollars to indemnify the
slave-owners of the district.!"! Neither did the Constitution. 1n their own opinion.
require them to permit the introduction of slavery 1nto the Territories, which were
not yet States. To prevent this, the Republican party was formed, and to prevent it
they are now fighting. as the slave-owners are fighting to enforce it.

[*36th Congress, Sess. 11, c. 68 (1861).]

[ “Treaty of Commerce between Her Majesty and the Emperor of the French™ (23 Jan .
1860), PP, 1860. LXVIIL. 467-77.}

[*Henry Charles Carey, The French and American Tariffs Compared (Philadelphia
printed Collins. 1861), esp. pp. 7-15.}

1%The Constitution or Frame of Government, Jfor the United States of America (Boston
Fleet, 1787). Art. 1. Sect 9,p. 6]

[“37th Congress, Sess 1. ¢ 54 (1862). Sect 7.]
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The present Government of the United States is not an abolitionist government.
Abolitionists, in America, mean those who do not keep within the Constitution;
who demand the destruction (as far as slavery 1s concerned) of as much of 1t as
protects the internal legislation of each State from the control of Congress. who
aim at abolishing slavery wherever 1t exists. by force if need be, but certainly by
some other power than the constituted authorities of the Slave States.* The

*[67] Since the first publication of this paper. 1 have been honoured with a
communication from Mr. Wendell Phillips, supplying some necessary corrections to the
view taken above of the principles and purposes of the Abolitionists My readers will be
glad to see those principles and purposes stated in the very words of that eminent man.

1. Though repudiating the obligation of any law upon the citizen who deems 1t immoral.
the Abolitionists have put into that category only the fuginve slave clause of the Constitution
[Art. IV, Sect. 2. p. 11]. and refused to obey that only: a refusal in which very many of the
Republicans. and all the highest toned men. in political life and out of 1t. have joined them
This refusal therefore is no distinction between them and their fellow citizens The
Abolitionists. in many instances. not meaning to obey that clause. refused to take office
because 1n that case obliged to swear to support the whole Constitution Other< swore, and
still, in this particular point. disobeyed the law

“Though seeking to break the Union and end the Constitution, the Aboliionists have
always ‘kept within 1it.” and been Constitution-and-law-abiding citizens. seeking their ends
only by moral and lawful means: what Enghishmen call agutation

2. During the whole thirty vears of their action before the war, the Abolittonssts never
asked to have State legislation overridden by Congress Since the war. 1n common with the
whole loval party ., they ask Congress to exercise the war power [Art 1. Sect 8.p 5] which
authonizes nterference with the rebel States and with the whole subject of slaven
evervwhere. But that claim constitutes no distinction between them and their loval fellow
citizens

*3 The Abolitionists have never “aimed at abolishing slavery by torce.” on the contrary
thev have constantly, by word and deed. repudiated that method They have addressed
themselves always to ‘the constitured authorities of the Slave States.” urging them to acton
the subject, and allowing that they only had the nght to act upon 1t The exceptions to this. m
their ranks, have been too few to require notice. or to charactenize the party John Brown
twho himself repudiated the charge of abolishing slavery by force). though held 1n the
highest respect by Abolitionists, did not represent them [See John Brown. Last Speech (2
Nov . 1859), reported in “Brown’s Tnial.” New York Daiy Tribune. 3 Nov (1859, p 5}

“The Abolitionists were distinguished by these prninciples

“They considered slave-holding to be sin—any voluntary participation n. or upholding
of 1t. to be sin—any law which authonized or supported 1t to be immoral. and theretore not
binding. and not to be obeyed Thinking the Constitution to contain such a law . many of
them refused to take office under 1t. or swear to support 1t They demanded immediate and
uncondinonal emancipation. thereby differing from graduabists—from those who adve-
cated an apprenticeship system. and trom colonizationsts, who wished the whole black race
exported to Afnca. as a condition precedent to emancipation

“The Abolitionsts have from the beginning sought aboliion only by law ful and morai
means—submitting to every law except that ordering the return of slaves to their masters.
and using only the press. the rostrum, politics. and the pulpit. a< their means to change that
public optnion which 1s sure to change the law [See 2nd Congress. Sess 1l.c 7 (17931, and
31st Congress. Sess 1. c. 60 (1850).] This has always been their whole and sole reliance ™
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Republican party neither aim nor profess to aim at this object. And when we
consider the flood of wrath which would have been poured out against them if they
did, by the very writers who now taunt them with not doing it, we shall be apt to
think the taunt a little misplaced. But though not an Abolitionist party, they are a
Free-soil party. If they have not taken arms against slavery, they have against 1its
extension. And they know, as we may know if we please, that this amounts to the
same thing. The day when slavery can no longer extend itself, is the day of its
doom. The slave-owners know this, and it is the cause of their fury. They know. as
all know who have attended to the subject. that confinement within existing limits
is its death-warrant. Slavery. under the conditions in which it exists in the States,
exhausts even the beneficent powers of nature. So incompatible is it with any kind
whatever of skilled labour, that it causes the whole productive resources of the
country to be concentrated on one or two products, cotton being the chief, which
require. to raise and prepare them for the market. hittle besides brute animal force.
The cotton cultivation, in the opinion of all competent judges. alone saves North
American slavery; but cotton cultivation, exclusively adhered to. exhausts in a
moderate number of years all the soils which are fit for it. and can only be kept up
by travelling farther and farther westward. Mr. Olmsted had given a vivid
description of the desolate state of parts of Georgia and the Carolinas. once among
the richest specimens of soil and cultivation in the world. and even the more
recently colonized Alabama, as he shows, 1s rapidly following in the same
downhill track.'*! To slavery. therefore, it is a matter of hfe and death to find
fresh fields for the employment of slave labour. Confine it to the present States,
and the owners of slave property will either be speedily ruined, or will have to find
means of reforming and renovating their agricultural system; which cannot be
done without treating the slaves like human beings. nor without so large an
employment of skilled. that is. of free labour. as will widely displace the unskilled.
and so depreciate the pecuniary value of the slave, that the immediate mitigation
and ultimate extinction of slavery would be a nearly inevitable and probably rapid
consequence.

The Republican leaders do not talk to the public of these almost certain results of
success in the present conflict. They talk but little, in the existing emergency. even
of the original cause of quarrel. The most ordinary policy teaches them to inscribe
on their banner that part only of their known principles in which their supporters
are unanimous. The preservation of the Union is an object about which the North
are agreed; and it has many adherents, as they believe. in the South generally. That
nearly half the population of the Border Slave States are in favour of it 1s a patent
fact, since they are now fighting in its defence. It is not probable that they would be
willing to fight directly against slavery. The Republicans well know that if they
can re-establish the Union, they gain everything for which they origmally

[*Frederick Law Olmsted, The Cotion Kingdom., 2 vols. (New York. Mason: London
Low, 1861). Vol. II. pp. 296-9.]
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contended; and it would be a plain breach of faith with the Southern friends of the
Government. if, after rallying them round its standard for a purpose of which they
approve, it were suddenly to ailter 1ts terms of communion without their consent.

But the parties 1n a protracted civil war almost invariably end by taking more
extreme, not to say higher grounds of principle than they began with. Middle
parties and friends of compromise are soon left behind: and if the writers who so
severely criticise the present moderation of the Free-soilers are desirous to see the
war become an abolition war, it is probable that. if the war lasts long enough. they
will be gratified. Without the smallest pretension to see further into futurity than
other people. I at least have foreseen and foretold from the first. that if the South
were not promptly put down. the contest would become distinctly an anti-slavery
one: nor do I believe that any person. accustomed to reflect on the course of human
affairs in troubled times, can expect anything else Those who have read. even
cursorily. the most valuable testimony to which the English public have access,
concerning the real state of affairs in America—the letters ot the Times
correspondent, Mr. Russell—must have observed how early and rapidly he arrived
at the same conclusion, and with what increasing emphasis he now continually
reiterates it. In one of his recent letters he names the end of next summer as the
period by which, if the war has not sooner terminated. 1t will have assumed a
complete anti-slavery character '*! So early a term exceeds. [ confess, my most
sanguine hopes: but if Mr. Russell be nght. Heaven forbid that the war should
cease sooner, for if 1t lasts till then 1t 1s quite possible that 1t will regenerate the
American people.

If. however, the purposes of the North may be doubted or misunderstood. there
15 at least no question as to those of the South. Thev make no concealment of therr
principles. As long as they were allowed to direct all the policy of the Union: to
break through compromise after compromise. encroach step after step. until they
reached the pitch of claiming a right to carry slave property into the Free States.
and. 1n opposition to the laws of those States. hold 1t as property there. so long.
they were willing to remain in the Union. The moment a President was elected of
whom 1t was inferred from his opinions. not that he would take any measures
against slavery where it exists. but that he would oppose 1ts establishment where 1t
exists not,—that moment they broke loose from what was. at least, a very solemn
contract. and formed themselves into a Confederation professing as its fundamen-
tal principle not merely the perpetuation, but the indefinite extension of slavers
And the doctnne 1s loudly preached through the new Republic. that slaven.
whether black or white. is a good in itself. and "1s" the proper condition of the
working classes evervwhere.

Let me. 1n a few words, remind the reader w hat sort of a thing this 15, which the

{*Wilham Howard Russell. “The Civil War in Amernica.” The Times. 13 Sept .
1861.p 9]
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white oligarchy of the South have banded themselves together to propagate, and
establish, if they could. universally. When it is wished to describe any portion of
the human race as in the lowest state of debasement, and under the most cruel
oppression. in which it is possible for human beings to live, they are compared to
slaves. When words are sought by which to stigmatize the most odious despotism,
exercised in the most odious manner, and all other comparisons are found
inadequate. the despots are said to be like slave-masters. or slave-drivers. What.
by a rhetonical licence, the worst oppressors of the human race. by way of
stamping on them the most hateful character possible. are said to be. these men, in
very truth. are. I do not mean that all of them are hateful personally, any more than
all the inquisitors, or all the buccaneers. But the position which they occupy, and
¢of which they are in arms to vindicate the abstract excellence¥, 1s that which the
united voice of mankind habitually selects as the type of all hateful qualities. I will
not bandy chicanery about the more or less of stripes or other torments which are
daily requisite to keep the machine in working order. nor discuss whether the
Legrees or the St. Clairs'*! are more numerous among the slave-owners of the
Southemn States. The broad facts of the case suffice. One fact is enough. There are.
Heaven knows. vicious and tyrannical institutions in ample abundance on the
earth. But this institution is the only one of them all which requires, to keep 1t
going. that human beings should be burnt alive. The calm and dispassionate Mr.
Olmsted affirms that there has not been a single year, for many years past, in which
this horror is not known to have been perpetrated in some part or other of the
South.!™ And not upon negroes only: the Edinburgh Review. in a recent number.
gave the hideous details of the burning alive of an unfortunate Northern huckster
by Lynch law, on mere suspicion of having aided in the escape of a slave.!”
What must American slavery be, if deeds like these are necessary under it? and it
they are not necessary, and are yet done. 1s not the evidence against slavery still
more damning? The South are in rebellion not for simple slavery, they are 1n
rebellion for the right of burning human creatures alive.

But we are told. by a strange misapplication of a true principle. that the South
had a right to separate; that their separation ought to have been consented to. the
moment they showed themselves ready to fight for it; and that the North, n
resisting 1t, are committing the same error and wrong which England committed n
opposing the original separation of the thirteen colonies. This 1s carrying the
doctrine of the sacred right of insurrection rather far. It is wonderful how easy . and

{*Characters in Harriet Beecher Stowe, Uncle Tom's Cabin, or. Life among the Lowi .
2 vols. (Boston. Jewett, 1852).]

["Olmsted, The Cotton Kingdom, Vol. 11, p 354 |

[*Harriet Martineau. “The United States under the Presidentship of Mr Buchanan,
Edinburgh Review, CXII (Oct., 1860), 575.|

862" * the abstract excellence of which they are in arms to vindicate
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liberal, and complying. people can be 1n other people's concerns. Because they are
willing to surrender their own past, and have no objection to join in reprobation of
their great-grandfathers, they never put “to” themselves the question what they
themselves would do 1n circumstances far less trying, under far less pressure of
real national calamity. Would those who profess these ardent revolutionary
principles consent to their being applied to Ireland. or India. or the Ioman Islands?
How have they treated those who did attempt so to apply them? But the case can
dispense with any mere argumentum ad hominem. | am not frightened at the word
rebetlion. I do not scruple to say that I have sympathized more or less ardently with
most of the rebellions. successful and unsuccessful, which have taken place in my
ume. But 1 certainly never conceived that there was a sufficient title to my
sympathy in the mere fact of being a rebel; that the act of taking arms against one’s
fellow citizens was so meritorious 1n itself. was so completely its own justi-
fication, that no question need be asked concerning the motive. It seems to me
a strange doctrine that the most serious and responsible of all human acts imposes
no obligation on those who do 1it. of showing that they have a real gnevance: that
those who rebel for the power of oppressing others, exercise as sacred a right as
those who do the same thing to resist oppression practised upon themselves.
Neither rebellion, nor any other act which affects the interests of others. is
sufficiently legitimated by the mere will to do 1t. Secession may be laudable. and
so may any other kind of insurrection: but it may also be an enormous crime It 1s
the one or the other, according to the object and the provocation. And if there ever
was an object which, by 1ts bare announcement. stamped rebels against a parti-
cular community as enemies of mankind, 1t is the one professed by the South Therr
night to separate 1s the nght which Cartouche or Turpin would have had to secede
from their respective countries, because the laws of those countries would not
suffer them to rob and murder on the highway. The only real difference 1s. that
the present rebels are more powerful than Cartouche or Turpin. and may possibly
be able to effect their iniquitous purpose.

Suppose, however, for the sake of argument. that the mere will to separate were
in this case. or in any case, a sufficient ground for separation. I beg to be informed
whose will? The will of any knot of men who. by fair means or foul. by usurpation.
terrorism. or fraud. have got the reins of government into their hands? 1f the
inmates of Parkhurst Prison were to get possession of the Isle of Wight. occupy 1ts
military positions. enlist one part of its inhabitants in their own ranks. set the
remainder of them to work in chain gangs. and declare themselves mdependent.
ought their recognition by the British Government to be an immediate con-
sequence? Before admutting the authonty of any persons. as organs of the will of the
people. to dispose of the whole political existence of a country. I ask to see whether
their credentials are from the whole. or only from a part. And first. it 13 necessar)
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to ask. Have the slaves been consulted? Has their will been counted as any part in
the estimate of collective volition? They are a part of the population. However
natural in the country itself,, it is rather cool in English writers who talk so glibly of
the ten millions (I believe there are only eight), to pass over the very existence of
four millions who must abhor the idea of separation. Remember, we consider them
to be human beings, entitled to human nights. Nor can it be doubted that the mere
fact of belonging to a Union in some parts of which slavery is reprobated, is some
alleviation of their condition. if only as regards future probabilities. But even of
the white population, it 1s questionable if there was 1n the beginning a majority for
secession anywhere but in South Carolina. Though the thing was pre-determined.
and most of the States committed by their public authorities before the people were
called on to vote; though in taking the votes terrorism in many places reigned
triumphant; yet even so, in several of the States, secession was carried only by
narrow majorities. In some the authorities have not dared to publish the numbers:
in some it is asserted that no vote has ever been taken. Further (as was pointed out
in an admirable letter by Mr. Carey).!*! the Slave States are intersected in the
middie. from their northern frontier almost to the Gulf of Mexico, by a country of
free labour—the mountain region of the Alleghanies and their dependencies.
forming parts of Virginia, North Carolina. Tennessee. Georgia, and Alabama. in
which, from the nature of the climate and of the agricultural and mning industry.
slavery to any material extent never did, and never will, exist. This mountain zone
is peopled by ardent friends of the Union. Could the Union abandon them. without
even an effort, to be dealt with at the pleasure of an exasperated slave-owning
oligarchy? Could it abandon the Germans who, in Western Texas, have made so
meritorious a commencement of growing cotton on the borders of the Mexican
Gulf by free labour? Were the right of the slave-owners to secede ever so clear,
they have no right to carry these with them; unless allegiance is a mere question of
local proximity. and my next nerghbour, if I am a stronger man, can be compelled
to follow me in any lawless vagaries I choose to indulge.

But (1t is said) the North will never succeed in conquering the South; and since
the separation must in the end be recognised. it 1s better to do at first what must be
done at last; moreover, if it did conquer them, it could not govern them when
conquered, consistently with free institutions. With no one of these propositions
can | agree.

Whether or not the Northern Americans will succeed in reconquering the South,
I do not affect to foresee. That they can conquer it, if their present determination
holds, 1 have never entertained a doubt: for they are twice as numerous. and ten or
twelve times as rich. Not by taking military possession of their country. or
marching an army through it, but by wearing them out, exhausting their resources.
depriving them of the comforts of life, encouraging their slaves to desert. and

[*The French and American Tariffs Compared. pp 19-20 (Letter 3) |
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excluding them from communication with foreign countnies. All this, of course.
depends on the supposition that the North does not give in first. Whether they will
persevere to this point, or whether their spirit, their patience, and the sacrifices
they are willing to make, will be exhausted before reaching 1t, I cannot tell. They
may, in the end, be wearied into recogmsing the separation. But to those who say
that because this may have to be done at last. it ought to have been done at first. |
put the very serious question—On what terms? Have thev ever considered what
would have been the meaning of separation if it had been assented to by the
Northern States when first demanded? People talk as if separation meant nothing
more than the independence of the seceding States. To have accepted it under that
limitation would have been, on the part of the South. to give up that which they
have seceded expressly to preserve. Separation. with them, means at least half the
Territories; including the Mexican border. and the consequent power of invading
and overrunning Spanish America for the purpose of planting there the “peculiar
institution ™! which even Mexican civilization has found too bad to be endured.
There is no knowing to what point of degradation a country mav be dniven 1n a
desperate state of its affairs: but if the North ever, unless on the brink of actual ruin.
makes peace with the South. giving up the original cause of quarrel. the freedom of
the Territories: if 1t resigns to them when out of the Union that power of evil which
it would not grant to retain them in the Unton—it will incur the pity and disdain of
posterity. And no one can suppose that the South would have consented. or in their
present temper ever will consent. to an accommodation on any other terms. It will
require a succession of humiliations to bring them to that. The necessity of
reconciling themselves to the confinement of slavery within 1ts existing boundar-
ies, with the natural consequence, immediate mitigation of slavery. and ultimate
emancipation, is a lesson which they are in no mood to learn from anything but
disaster. Two or three defeats in the field. breaking their military strength. though
not followed by an invasion of their territory . may possibly teach it to them. If so.
there is no breach of charity 1n hoping that this severe schooling may promptly
come. When men set themselves up. in defiance of the rest of the world. to do the
devil's work, no good can come of them untl the world has made them feel that
this work cannot be suffered to be done anyv longer If this knowledge does not
come to them for several vears. the abolition question will by that ime have settled
itself. For assuredly Congress will very soon make up its mind to declare all slaves
free who belong to persons in arms against the Union * ' When that 1 done.
slavery. confined to a minority. will soon cure itself; and the pecumary value of the
negroes belonging to loyal masters will probably not exceed the amount of
compensation which the United States will be willing and able to give

[*For the term. see Article on emigration to Kansas. New York Tribune. 19 Oct .
1854, p. 4.}

['See 37th Congress. Sess. Il. ¢ 195 (1862), Sects 9. 10. and Abraham Lincoln.
Emancipation Proclamation (Washington n.p . 1863) |
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The assumed difficulty of governing the Southern States as free and equal
commonwealths, in case of their return to the Union, is purely imaginary. If
brought back by force, and not by voluntary compact, they will return without the
Territories, and without a Fugitive Slave Law. It may be assumed that in that event
the victorious party would make the alterations in the Federal Constitution which
are necessary to adapt it to the new circumstances, and which would not infringe.
but strengthen, its democratic principles An article would have to be inserted
prohibiting the extension of slavery to the Territories, or the admission into the
Union of any new Slave State. Without any other guarantee, the rapid formation of
new Free States would ensure to freedom a decisive and constantly increasing
majority in Congress. It would also be right to abrogate that bad provision of the
Constitution (a necessary compromise at the time of its first establishment)
whereby the slaves, though reckoned as citizens 1n no other respect. are counted.
to the extent of three-fifths of their number, in the estimate of the population for
fixing the number of representatives of each State in the Lower House of
Congress.!*! Why should the masters have members in right of their human
chattels, any more than of their oxen and pigs? The President. 1n his Message.
has already proposed that this salutary reform should be effected 1n the case of
Maryland, additional territory, detached from Virginia. being given to that State
as an equivalent: thus clearly indicating the policy which he approves. and which
he is probably willing to make universal ™!

As it is necessary to be prepared for all possibilities, let us now contemplate
another. Let us suppose the worst possible issue of this war—the one apparently
desired by those English writers whose moral feeling 1s so philosophically
indifferent between the apostles of slavery and its enemies. Suppose that the North
should stoop to recognise the new Confederation on its own terms, leaving 1t half
the Territories. and that it is acknowledged by Europe. and takes its place as an
admitted member of the community of nations. It will be desirable to take thought
beforehand what are to be our own future relations with a new Power professing
the principles of Attila and Genghis Khan as the foundation of its Constitution. Are
we to see with indifference its victorious army let loose to propagate their national
faith at the rifle’s mouth through Mexico and Central America? Shall we submit to
see fire and sword carried over Cuba and Porto Rico. and Hayti and Liberia
conquered and brought back to slavery? We shall soon have causes enough of
quarrel on our own account. When we are in the act of sending an expedition
against Mexico to redress the wrongs of private British subjects.'*) we should do
well to reflect in time that the President of the new Republic. Mr. Jefferson Davis.

[*Constitution. Art. 1, Sect. 2, p. 2.}
["Mill's source for this mistaken attribution to Lincoln has not been located |
[*See The Times, 1 Oct., 1861. p. 10. and 26 Oct . 1861, p. 12 |
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was ‘one of the original apostles’ of repudiation. / Unless we abandon the
principles we have for two generations consistently professed and acted on, we
should be at war with the new Confederacy within five years about the African
slave-trade. An English Government will hardly be base enough to recognise
them, unless they accept all the treaties by which America i« at present bound: nor.
it may be hoped. even if de facto independent. would thev be admitted to the
courtesies of diplomatic intercourse. unless they granted in the most explicit
manner the right of search. To allow the slave-ships of a Confederation formed for
the extension of slavery to come and go. free and unexamined. between America
and the African coast. would be to renounce even the pretence of attempting to
protect Africa against the man-stealer. and abandon that Continent to the horrors.
on a far larger scale, which were practised before Granville Sharp and Clarkson
were in existence. But even if the nght of ntercepting their slavers were
acknowledged by treaty. which it never would be. the arrogance of the Southern
slaveholders would not long submit to its exercise Their pride and self-concert.
swelled to an inordinate height by their successful struggle. would defy the power
of England as they had already successfully defied that of their Northern
countrvmen. After our people by their cold disapprobation. and our press by its
mnvective, had combined with their own difficulties to damp the spinit of the Free
States. and drive them to submit and make peace. we should have to fight the Slave
States ourselves at far greater disadvantages. when we should no longer have the
wearied and exhausted North for an ally . The ume might come when the barbarous
and barbarizing Power. which we by our moral support had helped into existence.
would require a general crusade of civilized Europe. to extinguish the mischief
which 1t had allowed. and we had aided. to nise up 1n the muidst of our civilization
For these reasons I cannot join with those who cry Peace. peace I cannot wish
that this war should not have been engaged 1n by the North. or that being engage
in. it should be terminated on any conditions but such as would retain the whole of
the Territories as free soil. I am not blind to the possibility that 1t may require a fong
war to lower the arrogance and tame the aggressive ambition of the slave-owners.
to the pont of erther returning to the Union. or consenting to remain out of 1t with
their present Iimits. But war. 1n a good cause. 1s not the greatest evil which a nation
can suffer. War 1s an ugly thing. but not the ugliest of things. the decaved and
degraded state of moral and patriotic teehing which thinks nothing worth a war. 1
worse. When a people are used as mere human instruments for fining cannon or

“62' 7 the onginal nventor

627 Mississippi wa the first state which repudiated. Mr Jefterson Davis way Governor ot
Mississippi. and the Legislature of Mississtpps had passed a Bill tecognizing and providing tor the deb.
which Bill Mr Jefferson Davis vetoed {In this erroneous statement of 1862 trevised 1o 1867, Mill s
dccepting the assertions of a Northem agent, Robert James Walker. made most prominentiy i his
Jefferson Davis and Repudianion (London Ridgway. 1863 |
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thrusting bayonets, in the service and for the selfish purposes of a master. such war
degrades a people. A war to protect other human beings against tyrannical
injustice; a war to give victory to their own ideas of right and good, and which is
their own war, carried on for an honest purpose by their free choice—is often the
means of their regeneration. A man who has nothing which he 1s willing to fight
for, nothing which he cares more about than he does about his personal safety, is a
miserable creature who has no chance of being free, unless made and kept so by the
exertions of better men than himself. As long as justice and injustice have not
terminated their ever renewing fight for ascendancy in the affairs of mankind,
human beings must be willing. when need is, to do battle for the one against the
other. I am far from saying that the present struggle. on the part of the Northern
Americans, 1s wholly of this exalted character: that it has arrived at the stage of
being altogether a war for justice. a war of principle. But there was from the
beginning. and now is. a large infusion of that element in it; and this 1s increasing,
will increase. and if the war lasts, will in the end predominate. Should that time
come, not only will the greatest enormity which still exists among mankind as an
institution, receive far earlier its coup de grace than there has ever. until now,
appeared any probability of: but in effecting this the Free States will have raised
themselves to that elevated position in the scale of morality and dignity, which 1s
derived from great sacrifices consciously made 1n a virtuous cause. and the sense
of an inestimable benefit to all future ages. brought about by their own voluntary
efforts.
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Power . The Slave Power, its Character, Career. und Probuble Designs. being an Attempt
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The Slave Power

THIS VOLUME HAS A TWOFOLD CLAIM TO ATTENTION: on the author’s account. and
onits own. Mr. Cairnes. one of the ablest of the distinguished men who have given
lustre to the much-calumniated Irish colleges. as well as to the chair of Political
Economy. which Ireland owes to the enlightened public spirit of Archbishop
Whately. is known to the thinking part of the public as the contributor to English
periodicals of the clearest and most conclusive discussions which have yet
appeared on some of the most disputed and difficult economical questions of the
ume. He has now. in a work of larger dimensions. given the result of the studs
which, both as a first-rate political economist. and 1 the higher character of a
moral and political philosopher. he has devoted to the American contest A work
more needed. or one better adapted to the need. could scarcely have been produced
at the present time. It contains more than enough to give a new turn to Enghsh
feeling on the subject, if those who guide and sway public opinion were ever hikely
to reconsider a question on which they have so deeply committed themselves. To
all who are still open to conviction. it 1s an invaluable exposition both of the
principles and the facts of the case. The last 1s as much required as the first: for the
strange partiality of the nation which most abhors negro slavery. to those who are
urging an internecine war solely for its propagation. could not have existed for a
moment. had there not been. not merely a complete musunderstanding of
principles. but an utter 1gnorance of facts.

We believe that we shall. on the present occasion. do a better service to truth and
night by helping to extend the knowledge of the contents of Mr. Cairnes’ treatise.
than by any comments of our own. Mr. Cairnes opens up the question 1n so lucid
and natural an order. and so exhausts it in all its more important aspects, that a
mere condensation of his book would be the most powerful argumentative
discourse on the subject. which could well be given in the narrow compass of an
article. Not that, as 1s the case with lax and diffuse wniters. his argument gains by
“condensation. On“ the contrary, 1t loses greatly In Mr. Cairnes’ book there 18
nothing verbose. nothing superfluous: the effect 1s nowhere weakened by
expansion. nor the impression of the whole frittered away by undue expatiating on
parts: the work is artistic as well as scientific. observing due proportion. dwelling

““64  condensation on
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long enough, and not too long. on each portion of the subject. and passing to a new
point exactly when the mind is prepared for it, by having completely appropriated
those preceding. An attempt to convey the substance of such a composition 1n an
abridged form, may give some 1dea of the skeleton. but none of the nerve and
muscle: the greatest merit which it could have would be that of stimulating the
reader to have recourse to Mr. Cairnes’ own pages.

After sweeping away the idle notion. which never could have been entertained
by any one conversant with even the surface of American history. that the quarrel
is about tariffs, or anything whatever except slavery. Mr. Cairnes proceeds to the
main thesis of his book, viz.. that the Slave Power, whose character and aims are
the cause of the American contest. is ““the most formidable antagonist to civilized
progress which has appeared for many centunes. representing a system of society
at once retrograde and aggressive. a system which. containing within 1t no germs
from which improvement can spring. gravitates inevitably towards barbarism.
while it is impelled by exigencies inherent in its position and circumstances to 4
constant extension of its termtorial domawn.” [P. 18.] This is what a man ot
distinguished ability, who has deeply considered the subject. thinks of the new
power, which England. by the moral influence of its opinion and sympathies, 1c
helping to raise up. “The vastness.” he continues. “of the interests at stake n the
American contest, regarded under this aspect. appears to me to be ven
nadequately conceived in this country, and the purpose of the present work 1s to
bring forward this view of the case more prominently than has yet been done ©
[ibid.]

Accordingly, in the first place, Mr. Cairnes expounds the economic necessities
under which the Slave Power is placed by 1ts fundamental institution.'™! Slavers .
as an industrial system. 1s not capable of being evervwhere profitable. It requires
peculiar conditions. Orginally a common feature of all the Anglo-Saxon
settlements in America, it took root and became permanent only in the southern
portion of them What 15 the explanation of this fact? Several causes have been
assigned. One 1s. diversity of character in the orginal founders of “those”
communities; New England having been principally colonized by the middle and
poorer classes, Virginia and Carolina by the higher. The fact was so. but 1t goeva
very little way towards the explanation of the phenomenon. since it 1s certain the
New Englanders were not withheld from employing slaves by moral scruples:” and
if slave labour had been found suitable for the requirements of the country. they
would, without doubt. have adopted it in fact. as they actually did in principle [P
36.] Another common explanation of the different fortune of slavery in the
Northern and in the Southern States is, that the Southern climate 1s not adapted to
white labourers, and that negroes will not work without slavery. The latter half ot

[*Chap. i1, pp. 33-58.}
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this statement is opposed to fact. Negroes are willing to work wherever they have
the natural inducements to it, inducements equally indispensable to the white race.
The climate theory is mapplicable to the Border Slave States. Kentucky, Virginia.
and others, whose climate “is remarkably genial. and perfectly suited to the
industry of Europeans.” [P. 37.] Even 1n the Gulf States. the alleged fact 1s only
true, as it ts in all other parts of the world. of particular localities. The Southern
States. it 1s observed by M. de Tocqueville, “are not hotter than the south of Italy
and Spain.”™ In Texas 1tself there is a flourishing colony of free Germans. who
carry on all the occupations of the country. growth of cotton included. by white
labour: and “nearly all the heavy out-door work 1n the city of New Orleans 15
performed by whites.”[Pp. 38-9.)

What the success or failure of slavery as an industrial system depends on. is the
adaptation of the productive industry of the country to the qualities and defects of
slave labour. There are kinds of cultivation which even mn tropical regions cannot
advantageously be carried on by slaves. there are others in which. as a mere matter
of profit, slave labour has the advantage over the onlv kind of free labour which. as
amatter of fact. comes into competition with it—the labour of peasant propnetors

The economic advantage of slave labour is. that 1t admits of complete
organization: “'it may be combined on an extensive scale. and directed by a
controlling mind to a single end.” [P. 44.] Its defects are. that 1t 1s given
reluctantly: 1t is unskilful: it 1s wanting 1n versatility. Being given reluctantly. ut
can only be depended on as long as the slave 1s watched. but the cost of watching 15
too great if the workmen are dispersed over a widelv-extended area: their
concentration. or. in other words. the employment of many workmen at the same
tme and place. 1s a condition sine qud non of slavery as an industnal system.
while, to enable 1t to compete successfully with the intense industry and thrift of
workmen who enjoy the entire fruits of their own labour. this concentration and
combination of labour must be not merely possible. but also economucally
preferable. The second disadyantage of slave labour 1s that it 1s unskilful “not onl
because the slave. having no interest in his work. has no inducement to exert his
higher faculties. but because. from the ignorance to which he 1s of necessity
condemned, he 15 incapable of doing so.” [P. 45.] This disqualification restricts
the profitableness of slavery to the case of purely unskilled labour “The slave 18
unsuited for all branches of industry which require the shghtest care. forethought.
or dexterity. He cannot be made to co-operate with machinery: he can only be
trusted with the commonest implements: he 1s mcapable of all but the rudest
labour.” {P. 46.] The third defect of slave labour is but a form o the second. 1ts
want of versatility. “The difficulty of teaching the slave anything ts so great. that
the only chance of turning his labour to profit is. when he has once learned a

[*Caimes. p 38n. translating Alexis de Tocquenille, De la democratic en Amerigue . 4
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lesson, to keep him to that lesson for life. Where slaves. therefore, are employed.
there can be no variety of production. If tobacco be cultivated, tobacco becomes
the sole staple. and tobacco is produced whatever be the state of the market, and
whatever be the condition of the soil.” [Pp. 46-7.] All this, not as matter of theory
merely, but of actual daily experience in the Southern States. is superabundantly
proved, as Mr. Cairnes shows, by Southern testimony.!*!

It follows, first, that slave labour is unsuited for manufactures. and can only, in
competition with free labour, be profitably carried on 1n a community exclusively
agricultural. Secondly, that even among agricultural employments 1t is unsuited to
those in which the labourers are. or without great economical disadvantage can be,
dispersed over a wide surface; among which are nearly all kinds of cereal
cultivation, including the two great staples of the Free States, maize and wheat. A
single labourer can cultivate twenty acres of wheat or Indian corn, while he cannot
manage more than two of tobacco, or three of cotton.” [P. 50.] Tobacco and cotton
admit, therefore, the possibility of working large numbers within a limited space:
and as they also benefit in a far greater degree than wheat or maize by combination
and classification of labour, the characteristic advantage of slave labour is at the
highest, while its greatest drawback. the high cost of superintendence, is reduced
to the mintmum. It is to these kinds of cultivation. together with sugar and rice.
that in America slave labour is practically confined. Wherever, even in the
Southern States. “‘the external conditions are especially favourable to cereal crops.
as in parts of Virgima, Kentucky. and Missouri. and along the slopes of the
Alleghanies, there slavery has always failed to maintain 1tself ™ {P. 52.]

But a kind of cuitivation suitable to it is not the only condition which the slave
system requires in order to be economically profitable. It demands. in addition. an
unlimited extent of highly fertile land. This arises from the other two infirmities of
slave labour, its unskilfulness and its want of versatility. This point being of the
very highest importance, and the foundation of the author’s main argument. we
give the statement of it in his own words:

When the soils are not of good quality, cultivation needs to be elaborate: a larger capital is
expended. and with the increase of capital the processes become more varied. and the
agricultural implements of a finer and more delicate construction With such implements
slaves cannot be trusted, and for such processes they are unfit. It 1s only. therefore. where
the natural fertihy of the soil 15 so great as to compensate for the inferiority of the
cultivation, where nature does so much as to leave little for art, and to supersede the
necessity of the more difficult contrivances of industry. that slave labour can be turned to
profitable account.

Further, slavery. as a permanent system, has need not merely of a fertile soil. but of a
practically unlimited extent of 1t. This anises from the defect of slave labour in pomnt ot
versatility. As has been already remarked, the difficulty ot teaching the slave anything 1s so
great—the result of the compulsory 1gnorance 1n which he 1s kept, combined with want o
intelligent nterest in hus work—that the only chance of rendering his labour profitable i~

[*Chap. u, passim |
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when he has once learned a lesson, to keep him to that lesson for life. Accordingly. where
agricultural operations are carried on by slaves. the business of each gang 15 always
restricted to the raising of a single product. Whatever crop ‘be‘ best suited to the character
of the soil and the nature of slave industry, whether cotton, tobacco, sugar, or nce. that
crop is cultivated, and that crop only. Rotation of crops is thus precluded by the conditions
of the case. The soil 1s tasked again and again to yield the same product. and the inevitable
result follows After a short series of vears its ferulity 15 completely exhausted. the
planter abandons the ground which he has rendered worthless. and passes on to seek in new
soils for that fertility under which alone the agencies at his disposal can be profitably
employed. (Pp 53-6.)

Accordingly, the rnuin, and in many cases the abandonment to nature. of what
were once the most productive portions of the older Siave States. are facts palpable
to the eve, admitted and loudly proclaimed by slave-holders. And hence that
pressing demand for the perpetual extension of the area of slavery. that
never-ceasing tendency westward. and unceasing struggle for the opening of fresh
regions to slave-owners and their human property. which has grown with the
growth of the cotton cultivation. and strengthened with its strength. which
produced the seizure of Texas. the war with Mexico. the buccaneering expeditions
to Central America. and the sanguinary contest for Kansas: which has been the one
determining principle of Southern politics for the last quarter of a century: and
because at last, though tardily. resisted by the North. has decided the cotton States
to break up the Union.

Such being the economic conditions of a slave community like those of the
Southern States, the author proceeds to show how this economic system gives rise
to a social and ¢ political orgamization tending in the highest degree to aggravate
the evils which emanate originally from the economic svstem itself

The single menit of slave labour as an industnai instrument consists. as we have seen.
in its capacity for organization. its susceptibility of being adjusted with precision to the
kind of work to be done, and of being directed on a comprehensive plan towards some
distinctly conceived end Now . to give scope to this quality . the scale on which industry 15
carried on must be extensive. and to carry on industry on an cxtensive scale. large capitals
are required. (p 66)

moreover, a capitahist employing siave labour requires funds sufficient not merely
to maintain his slaves. but to purchase their fee simple trom the first.

Owing to these causes, large capitals are. relatively to small. more profitable. and are at the
same time absolutely more required. i countries of slave. than in countries of free labour It
happens. however, that caprtal 1s in slave countries a particularly scarce commodity . owing
partly to the exclusion from such countries of many modes of creating it—manufactures and
commerce, for example—which are open to free commumties, and partly to what s also a
consequence of the mstitution. the unthrifty habits of the upper classes From this state of
things result two phenomena. which may be regarded as tvpical of industry carned on by

7462% 15 [Source agrees with cop-texi
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slaves—the magnitude of the plantations. and the indebtedness of the planters. Wherever
negro slavery has prevailed in modern times, these two phenomena will be found to exist.
“Our wealthier planters,” says Mr. Clay. “are buying out their poorer neighbours,
extending their plantations. and adding to their slave force. The wealthy few . who are able
to hive on smaller profits. and to give their blasted fields some rest. are thus pushing off the
many who are merely independent "™ At the same time these wealthier planters are. it 1s
well known. very generally in debt. the torthcoming crops being for the most pan
mortgaged to Northern capitalists, who make the needful advances. and who thus become
the instruments by which a considerable proportion ot the slave labour of the South s
maintained The tendency of things. therefore. i slave countries, 1s to a very unequal
distribution of wealth The large caputahsts. having a steady advantage over their smaller
competitors, engross with the progress of time a larger and larger proportion of the aggre-
gate wealth of the country, and gradually acquire the control of its collective industry Mean-
time, amongst the ascendant class a condition of general indebtedness prevails (Pp. 66-71 )

Side by side with these great land and slave proprietors grows up a white
proletariat of the worst kind. known in Southern phraseology as “mean whites” or
“white trash.™" The vast districts (becoming. under the detertorating effects of
slave industry. constantly larger.) which are surrendered to nature, and relapse
into wilderness.

Become the resort of a numerous horde of people. who, too poor to keep slaves. and too
proud to work. prefer a vagrant and precanous life spent in the desert. to engaging n
occupations which would associate them with the slaves whom they despise In the
Southern States no less than five mullions of human beings are now said to exist 1n this
manner. in a condition little removed from savage life, eking out a wretched subsistence by
hunting. by fishing. by hiring themselves out for occasional jobs. by plunder Combining
the restlessness and contempt for regular industry peculiar to the savage. with the vices of
the proletaire of civilized communities. these people make up a class at once degraded and
dangerous: and constantly reinforced as they are by all that 15 1dle. worthless. and lawless
among the population of the neighbouring States. form an mexhaustible preserve of
ruffianism. ready at hand for all the worst purposes of Southern ambition The planters
complain of these people for their idleness. for corrupting their slaves. for their thievish
propensities: but they cannot dispense with them. for n truth thev pertorm an indispensable
function 1n the economy of slave societies, of which they are at once the victims and the
principal supporters It 1s from their ranks that those filibustering expeditions are recruited.
which have been found so eftective an instrument in extending the domain of the slave
power: they furmish the "Border Ruffians™ who 1n the colomization struggle with the
Northern States contend with Freesoilers on the terntories. and 1t 1s to their antipathy to the
negroes that the planters securely trust for repressing every attempt at servile msurrection
(Pp. 75-6 )

Such, then, 1s the constitution of society in the Slave States: "1t resolves itself
into three classes—the slaves. on whom devolves all the regular industry: the
slaveholders, who reap all its fruits: and an idle and lawless rabble who hve
dispersed over vast plains in a condition little removed from absolute barbarism ~

[*Clement Claiborne Clay, "Address Delivered betore the Chunnenuggee Horticultural
Society of Alabama.” De Bow’s Review. 0.s. XIX (Dec ., 1855), 727 |
[ See Cairnes. p. 76.]
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[P. 85.] Of a society thus composed, the political structure 1s determined by an
inexorable law.

When the whole wealth of a country 1s monopolized by a thirtieth part of 1ts population.
while the remainder are by physical or moral causes consigned to compulsory poverty and
ignorance, when the persons composing the privileged thirtieth part are all engaged n
pursuits of the same kind, subject to the influence of the same moral ideas. and 1dentified
with the maintenance of the same species of property: political power will of necessity
reside with those 1n whom centre the elements of such power—wealth, knowledge. and
intelligence—the small minority for whose exclusive benefit the system exists The pohty
of such a society must thus. in essence. be an ohigarchy . whatever be the particular mould in
which it is cast Nor 15 this all A society so orgamized tends to develop with 4 peculiar
intensity the distinctive vices of an oligarchy In a country of free labour. whatever be the
form of government to which 1t 1s subject. the pursuits of industry are various Various
nterests. therefore. take root. and parties grow up which. regarding national questions from
various points of view, become centres of opposition. whether against the undue
pretensions of any one of their number. or agaimnst those of a single ruler It 1s not so 1n the
Slave States. That variety of interests which springs from the individual impulses of a free
population does not here exist. The elements of a pohtical opposition are wanting There 15
but one party, but one set of men who are capable of acting together in political concert The
rest 1s an undisciphined rabble. From this state of things the only possible result 1s that which
we find—a despotism. 1n the last degree unscrupulous and impatient of control, wielded by
the wealthy few

To sum up in a few words the general results of the foregoing discussion. the Slave
Power—that power which has long held the helm of government in the Union—1s. under the
forms of a democracy. an uncontrolied despotism. wielded by a compact ohgarchy
Supported by the labour of four millions of slaves. 1t rules a population of five millions ot
whites—u population 1gnorant, averse to svstematic ndustry. and prone to irregular
adventure A system of societs more formidable for evil. more menacing to the best
interests of the human race. 1t 15 difficult to conceive (Pp 85-7. and 92 )

Are there. in the social and politcal svstem which has now been charactenized.
any elements of improvement. any qualities which leave room for a reasonable
hope of the ultimate. however gradual. correction of its inherent evils? Mr
Cairnes has conclusively shown that the very reverse 1s the case Instead of rats-
ing themselves to the level of free societies. these communities are urged by the
most imperious motives to drag down, 1f possible. free societies 1o the level of
themselves.

It may be thought. perhaps. that American slavery will. from merely natural
causes, share the fate of slavery elsewhere. The insutution of slavery was once
universal. but mankind have nevertheless improved: the most progressive
communities in the ancient and modern world—the Greeks. Romans. Hebrews,
mediaeval Europeans—have been afflicted with this scourge. but by the natural
progress of improvement have got nd of it. and why. 1t may be said. should not this
also happen in the Southern States? and if so. would not an attempt to anticipate
this natural progress, and make emancipation move forward more raptdly than the
preparation for it. be full of mischief even to the oppressed race uself?

Mr. Cairnes feels all the importance of this question: and no part of his book 1s
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more instructive, or more masterly. than the chapter in which he grapples with
it."*! He shows. that “‘between slavery as it existed in classical and mediaeval
times, and the system which now erects itself defiantly in North America,” there
are such deep-seated distinctions, as render the analogy of the one entirely in-
applicable to the other. [P. 98.]

The first distinction is the vital fact of the difference in colour between modern
slaves and their masters. In the ancient world. slaves. once freed, became an
integral part of free society: their descendants not only were not a class apart, but
were the main source from which the members of the free community were
recruited; and no obstacle, legal or moral. existed to their attainment of the highest
social positions. In America, on the contrary, the freed slave transmuts the external
brand of his past degradation to ali his descendants. However worthy of freedom.
they bear an outward mark which prevents them from becoming imperceptibly
blended with the mass of the free: and while that odious association lasts. 1t forms a
great additional hindrance to the enfranchisement by their masters, of those whom.
even when enfranchised, the masters cannot endure to look upon as therr
fellow-citizens.

But another difference between ancient and modem slavery. which still more
intimately affects the question under discussion. arises from the immense
development of international commerce in modern times.

So long as each nation was 1n the main dependent on the industry of its own members for
the supply of its wants. a strong motive would be present for the cultivation of the
intelligence. and the improvement of the condition. of the industrial classes The
commodities which minister to comfort and luxury cannot be produced without skilled
labour. and skilled labour implies a certain degree of mental cultivation, and a certan
progress in social respect. To attain success in the more difficult industnal arts. the
workman must respect his vocation, must take an imterest 1n his task: habits of care.
deliberation, forethought. must be acquired: 1n short. there must be such a gencral
awakening of the faculties. intellectual and moral. as by leading men to a knowledge of their
nghts and of the means of enforcing them, mevitably disqualifies them for the servile
condition. Now this was the position 1n which the slave master found himself in the ancient
world. He was, in the main. dependent on the skill of his slaves for obtaiming whatever he
required He was therefore naturally led to cultivate the faculties of his slaves, and by
consequence to promote generally the improvement of their condition  His progress in the
enjoyment of the matenal advantages of civilization depended directly upon their progress
in knowledge and social consideration. Accordingly the education of slaves was never
prohibited in the ancient Roman world. and, mn point of fact. no small number of them
enjoyed the advantage of a high cultivation. “The vouths of promising genius.” sass
Gibbon. “were nstructed 1n the arts and sciences. and almost every profession. hiberal and
mechanical, might be found in the houschold of an opulent senator ™" Modemn
slaveholders. on the contrary, are independent of the skill. and therefore of the intelligence
and social improvement, of their slave population. They have only need to find 4

[*Chap. 1v, “Tendencies of Slave Societies.” pp. 93-118 |
[*Edward Gibbon, The History of the Decline and Fall of the Roman Empire. 6 vols
(London. Strahan and Cadell. 1776-88), Vol 1.p 42|
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commodity which 1s capable of being produced by crude labour. and at the same time 1n
large demand in the markets of the world. and by applying their slaves to the production of
this. they may. through an exchange with other countries. make 1t the means of procuring
for themselves whatever they require Cotton and sugar. for example. are commodities
which fulfil these conditions: they may be raised by crude labour. and they are 1n large
demand throughout the world Accordingly. Alabama and Louisiana have only to employ
their slaves 1n raising these products. and they are enabled through their means to command
the industrial resources of all commercial nattons Without cultivating one of the arts or
refinements of civilization. they can possess themselves of all its material comforts
Without employing an artisan. a manufacturer, a skilled labourer of any sort. they can
secure the products of the highest manufactunng and mechanical skill (Pp. 100-3 )

There being thus no inducements for cuitivating the intelhigence of slaves. the
mighty motives which always exist againsr suffering 1t to be cultivated. have had
full play: and in all the principal Slave States. teaching a slave to read or wnte 15
rigorously prohibited. under most severe penalties both to the teacher and the
taught.!*/

There is vet another important distinction between slavery in ancient and
modern times—namely,

the place which the slave trade fills in the orgamization of modern siavers  Trading in slaves
was doubtless practised by the ancients, and with sufficient barbanty But we look i vain in
the records of antiquity for a traffic which. in extent. in sy stematic character. and above all.
in the function discharged by 1t as the common support of countries breeding and consuming
human labour. can with justice be regarded as the analogue of the modern «lave trade—of
that organized system which has been carried on between Guinea and the coast of America.
and of that between Virgina, the Guinea of the New World. and the slave-consuming States
of the South and West. [Pp 107-§ ]

The barbarous inhumanity of the slave trade has long been understood: but what
has not been so often noticed 1s the mode 1n which 1t operates in giving increased
coherence and stability to the svstem of which 1t 1s a part. first. by bringing the
resources of salubrious countries to supplement the waste of human life in tormd
regions: and secondly . by providing a new source of profit for slaveholders. which
enables them to keep up the institution. when, 1n the absence of this resource. 1t
would become unprofitable and disappear ™ [P 109.] Thus. in Virginia. when
slavery. by exhausting the soil. had eaten away s own profits. and the
recolonization of the State by free settlers had actually begun. came suddenls the
prohibition of the African slave trade. and nearly at the same ume the vast
enlargement of the field for slave labour by the purchase of Louisiana. and these
twoevents made slavery in Virginia again profitable. as a means of breeding slaves
for exportation and sale to the South.

It 1s through the existence of this abundant breeding ground for slaves. which
enables their number to be kept up and increased. in the face of the most fnghtful
mortality in the places to which they are sent. that slavery 1s enabled. as 1t exhausts

[*Sec Cairnes. pp 104-7 |
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old lands. to move on to new ones, preventing that condensation of population
which, by depriving the “mean whites™ of the means of subsisting without regular
work, might render them efficient workmen, instead of, as they now are, “more
inefficient. more unreliable, more unmanageable™ than even the slaves, and so
mught gradually effect the substitution of free for slave labour. [P. 126.] The
consequence is that population under these institutions increases only by
dispersion. Fifteen persons to the square mile are its maximum density in the really
slave countries: a state of things under which “popular education becomes
impracticable: roads, canals, railways must be losing speculations” {p. 129] (in
South Carolina “a train has been known to travel a hundred miles with a single
passenger” [p. 131]): all civilizing agencies, all powers capable of making
improvement penetrate the mass of the poor white population, are wanting.

There remain, as a source from which the regeneration of slave society is to be
looked for. the slave-owners themselves; the chance, whatever it may be, that
these may be induced. without external compulsion, to free their slaves. or take
some measure. great or small, to prepare the slaves for freedom. An individual
here and there may be virtuous enough to do this. if the general sentiment of those
by whom he is surrounded will allow him: but no one. we suppose. 1s simple
enough to expect this sacrifice from the entire ruling class of a nation, least of all
from the ruling class in the Slave States, with whom the maintenance of slavery has
become a matter of social pride and political ambition as much as of pecumary
interest.

It is not simply as a productive mstrument that slavery 1s valued by 1ts supporters. It 1s far
rather for its social and political results. as the means of upholding a form of society n
which slaveholders are the sole depositaries of social prestige and political power, as the
corner-stone of an edifice of which they are the masters, that the system 1s prized. Abolish
slavery, and you introduce a new order of things, in which the ascendancy of the men who
now rule “in®the South would be at an end. An immigration of new men would set in rapidly
from various quarters. The planters and their adherents would soon be placed 1n a hopeless
minority in their old dommons New interests would take root and grow, new social ideas
would germinate; new political combinations would be formed: and the power and hopes ot
the party which has long swayed the politics of the Union, and which now seeks to break
loose from that Union 1n order to secure a free career for the accomplishment of bolder
designs, would be gone for ever. {Pp. 138-9 ]

Accordingly the South has advanced. from the modest apologies for slavery of a
generation ago, to loudly vaunting it as a moral, civilizing, and every way
wholesome 1nstitution; the fit condition not only for negroes but for the labounng
classes of all countnes; nay. as an ordinance of God. and a sacred deposit
providentially entrusted to the keeping of the Southern Americans. for preserva-
tion and extension. (*!

[*See Cairnes, pp. 142-4.}
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The energies of the Southern rulers have long been devoted to protecting

themselves against the economical inconveniences of slavery in 4 manner directly
the reverse of either its extinction or its mitigation. To obtain for 1t an ever wider
field is the sole aim of their policy. and. as they are firmly persuaded. the condition
of their social existence. “*There 1s not a slaveholder,” says Judge Warner, of
Georgia,” and in saying this he only expressed the general sentiment,
" this house or out of it. but who knows perfectly well that whenever slavery 1s confined
within certain specified fimits 1ts future existence 1s doomed. 1t is only a question of time as
to 1ts final destruction. You may take any single slaveholding county in the Southern States,
in which the great staples of cotton and sugar are cultivated 10 any extent. and confine the
present sfave population within the hmits of that county. Such s the rapid natural increase of
the slaves, and the rapid exhaustion of the soil in the cultivation of those crops twhich add so
much to the commercial wealth of the country). that in a few years 1t would be impossible to
support them within the imats of such county Both master and slave would be starved out:
and what would be the practical effect in any one county . the same result would happen to all
the Slaveholding States Slavery cannot be confined within certain limits without producing
the destruction of both master and slave. 1t requires fresh lands. plenty of wood and water.
not only for the comfort and happiness of the slave. but for the benefit of the owner ™™

And this is the doctrine of the advocates of slavery! What. to any mind but that of a
slaveholder, would seem at once the reductio ad absurdum and the bitterest moral
satire on slavery, 1s by them brought forward—such 1s the state of their minds—as
an unanswerable argument for bringing fresh territory under 1t as fast as 1its
exhausts the old. until, we suppose. all the remaining soil of our planet 1s used up
and depopulated.

Even were they not prompted to this aggressive ambition by pecuniary interest.
they would have a sufficient inducement to it in the passions which are the natural
growth of slave society . “That which the necessity for fresh sols is to the political
economy of such communities. a lust of power 1s to their morahity  The slaveholder
lives from mnfancy in an atmosphere of ’despotism: he * sees around him none but
abject creatures, who, under fearful penalties to be inflicted by himself. are bound
to do his slightest. his most unreasonable bidding.™ [P. 155.] The commerce
between master and slave. in the words of Jetferson. himself born and bred 2
slave-owner, *1s a perpetual exercise of the most boisterous passions—the most
unremutting despotism on the one hand. and degrading submussion on the other
Our children see this. and learn to imitate it. The parent storms. the child looks on.
catches the lineaments of wrath. puts on the same airs in the circle of smaller
slaves, gives a loose to the worst passions. and thus nursed. educated. and daily
exercised in tyranny . cannot but be stamped with 1ts odious pecuharities. ™+ The

[*Caimes, pp. 151-2. quoting Hiram Warner. Speech on Slavery 1n the Termtonies
(1 Apr . 1856. House of Representatives), dppendin to the Congresvional Globe. 34th
Congress, Sess 1. 1856 (Washington Rives, 1856}, 299-300 |

["Caimes. p. 155. quoting Thomas Jefferson, Notes. on the State ot V ir¢ia (Balumore
Pechin, 1800), p 163 ("Query XVIII™ |
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arrogance, self-will, and impatience of restraint, which are the natural fruits of the
situation. and with which the Southern-American character in all 1ts manifesta-
tions is deeply stamped. suffice of themselves to make the slaveholding class
throw all their pnide and self-importance into the maintenance, extension, and
exaltation of their “peculiar institution;™*! the more. because the institution and
its upholders are generally reprobated by mankind. and because they have to defy
the opinion of free nations, and may have to resist the exertion of their physical
power.

Hence it is that the politicians of the Slave States have devoted themselves, with
the ardour of fanaticism. to acquiring. by fair means or foul, ascendancy 1n the
politics of the Union. in order that they might employ that ascendancy 1n gaining
territory for the formation of new Slave States: and again to create more and more
Slave States. in order to maintain their ascendancy in the Union. Mr Cairnes has
traced with a vigorous hand the history of these efforts:!"! the struggle between
freedom and slavery for the possession of Missouri; the compromise by which that
new State was given up to slavery. on condition that no future Slave State should
be created north of the parallel 36°30’ of north latitude; the filibustering occupation
of Texas in order to detach it from Mexico, 1ts annexation to the Union by means of
slavery ascendancy. and the war with Mexico for the acquisition of more slave
territory: the Missouri compromise, as soon as all its fruits had been reaped.
discovered to be unconstitutional. and repudiated, the principle next set up being
“squatter sovereignty "t/ (the doctrine that Congress could not legislate for the
territories, and that the first inhabitants had the right to decide whether they would
allow slavery or not): the Northern territories consequently opened to slavery, and
the race which followed between Northern and Southern occupants for the
possession of Kansas: a slavery constitution for Kansas voted at the rifle’s point by
bands of *‘border ruffians™*! from the South. who did not even intend to settle in
the territory: when this nefarious proceeding was frustrated by the crowds of free
settlers who flocked in from the North and refused to be bound by the fictitious
constitution, the principle of squatter sovereignty also repudiated. since it had
failed to effect Southern objects, and the doctrine set up that slavery exists ipso
Jjure in all the territories. and that not even the settlers themselves could make it
illegal; and finally a decision obtained from the highest tribunal of the United
States (which Southern influence had succeeded in filling with Southern lawvers)
by which not only this monstrous principle was affirmed. but the night of a
slavemaster was recognised to carry his slaves with him to any part of the Free
States, and hold them there, any local law to the contrary notwithstanding. This

[*For the term. see Article on emigration to Kansas, New York Tribune. 19 Oct .
1854.p. 4 ]

["Caimnes. Chap. vi1, pp. 176-226 ]

[F1bid.. p. 195.]

[*Ibd.. p. 197 ]
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was the one step too much in the otherwise well planned progress of the Southern
conspiracy. At this point the Northern allies. by whose help alone they couid
command a majority in the councils of the Federation, fell off from them. The
defeat of the Southern candidate for the Presidency!™ followed as a consequence.
and this first check to the aggressive and advancing movement of slavery. was the
signal for secession and civil war. Well may Mr Cairnes say that this series of
events “1s one of the most striking and alarming episodes in modern history. and
furnishes a remarkable example of what a small body of men may effect against the
most vital interests of human society. when. thoroughly understanding their
position and its requirements. they devote themselves, deliberately. resolutely.
and unscrupulously. to the accomplishment of their ends ™ {P. 221 ]

Should these conspirators succeed in making good their independence. and
possessing themselves of a part of the termtories. being those which are 1n
immediate contact with Mexico. nothing 1s to be expected but the spread of the
institution by conquest (unless prevented by some European Power) over that vast
country, and ultimately over all Spanish America. and if circumstances permit, the
conguest and annexation of the West Indies; while so vast an extension of the field
for the employment of slaves would raise up a demand for more. which would 1n
all probability lead to that reopening of the African slave-trade. the legitimacy and
necessity of which have long been publicly asserted by many organs of the South.
Such are the issues to humanity which are at stake in the present contest between
free and slaveholding America: and such 1s the cause to which a majonty of
English writers, and of Englishmen who have the ear of the public. have given the
support of their sympathies.

What is the meaning of this? Why does the English nation. which has made itself
memorable to all time as the destroyer of negro slavery . which has shrunk from no
sacrifices to free its own character from that odious stain, and to close all the
countries of the world against the slave merchant: why 1s 1t that the nation which 1s
at the head of Abolitionism. not only feels no svmpathy with those who are
fighting against the slaveholding conspiracy. but actually desires 1ts success” Why
is the general voice of our press. the general sentiment of our people. bitterly
reproachful to the North. while for the South. the aggressors in the war. we have
either mild apologies or direct and downnght encouragement?” and this not only
from the Tory and anti-democratic camp. but from Liberals. or soi-disant such?

This strange perversion of feeling prevails nowhere else. The public of France.
and of the Continent generally. at all events the Liberal part of 1t. saw at once on
which side were justice and moral principle. and gave its sympathies consistently
and steadily #to® the North. Why 1s England an exception” Several causes may be

{*John Cabell Breckinnidge |
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assigned, none of them honourable to this country, though some, more than
others, may seem to make the aberration excusable.

In the first place, it must, we fear, be admitted, that the anti-slavery feeling in
England, though quite real. is no longer. in point of intensity, what it was. We do
not ascribe this to any degeneracy in the public mind. It is because the work, so far
as it specially concerns England, is done. Strong feeling on any practical subject 1s
only kept up by constant exercise. A new generation has grown up since the great
victory of slavery abolition; composed of persons whose ardour in the cause has
never been wrought upon and strung up by contest. The public of the present day
think as their fathers did concerning slavery, but their feelings have not been in the
same degree roused against its enormities. Their minds have been employed, and
their feelings excited, on other topics, on which there still remained, as 1t might
seem. more to be done. Slavery has receded into the background of their mental
prospect; it stands, to most of them, as a mere name, the name of one social evil
among many others; not as. what in truth it is, the summing-up and concentration
of them all: the stronghold in which the principle of tyrannical power, elsewhere
only militant, reigns triumphant.

It must be remembered, too, that though the English public are averse to
slavery, several of the political and literary organs which have most influence over
the public are decidedly not so. For many years the Times has taken every
opportunity of throwing cold water, as far as decency permitted. on the cause of
the negro; had its attempts succeeded, the African squadron would have been
withdrawn. and the effort so long and honourably persisted in by England to close
the negro coast against the man-stealer would have been ignominiously aban-
doned. Another of the misleaders of opinion on this subject, more intellectual in its
aims, and addressing itself to a more tellectual audience. has been from its first
origin, however Liberal on the surface. imbued with a deeplv-seated Tory feeling,
which makes it prefer even slavery to democratic equality; and 1t never loses an
opportunity of saying a word for slavery. and palliating 1ts evils.!*!

The most operative cause, however, of the wrong direction taken on the
American question by English fecling, is the general belief that Americans are
hostile to England, and long to insult and humble her if they had but an
opportunity; and the accumulated resentment left by a number of small diplomatic
collisions, in which America has carried herself with a high hand, has bulhed and
blustered, or her press has bulhied and blustered for her, and in which, through the
reluctance of England to push matters to extremities. which do not vitally concern
the national honour. bullying and blustering have been allowed to prevail. The
facts are too true; but it has not been sufficiently considered, that the most
foul-mouthed enemies of England 1n the American press and in Congress were
Southern men, and men in the Southern interest; and that the offensive tone and

[*Apparently a reference to Fraser's Magazine.)
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encroaching policy of the Federal Government were the tone and policy of a
succession of Governments created by the South, and entirely under Southern
influence. If some bitterness towards England has shown itself rather widely
among the Northern people since the commencement of the war, and has been
ministered to in their usual style by the hacks of the newspaper press. it must be
said in excuse, that they were smarting under disappointed hopes; that they had
found only rebuke where they felt that they deserved. and had counted upon
finding. sympathy, and when sympathy would have been of the utmostimportance
to their cause. “If England had but sympathized with us now.” said recently to us
one of the first of American writers, “it would have united the two nations almost
to the end of time."*!

But none of these causes would have accounted for the sad aberration of English
feeling at this momentous crisis. had they not been combined with an aimost total
ignorance respecting the antecedents of the struggle England pays a heavy price
for its neglect of general cotemporary history. and 1nattention to what takes place
in foreign countries. The English people did not know the past career or the present
policy and purposes of the Slave Power. They did not, nor do they vet. know that
the object, the avowed object. of secession was the indefinite extension of slavery:
that the sole grievance alleged by the South consisted 1n being thwarted 1n this: that
the resistance of the North was resistance to the spread of slavery—the aim of the
North its confinement within its present bounds. which. 1n the opinion of the
slave-owners themselves. ensures 1its gradual extinction, and which 1s the only
means whereby the extinction can be gradual. The 1gnorance of the public was
shared by the Foreign Minister, whose official attitude 1n reference to the contest
has been everything which it ought to be. but who did unspeakable mischief by the
extra-official opinmion so often quoted. that the Southern States are 1n arms for
independence, the Northern for dominion.!”!

When this was the view taken of the contest in the quarter supposed to be best
informed. what could be expected from the pubhic” Could they fail to bestow therr
sympathies on the side which, they were told from authority. was fighting for the
common right of mankind to a government of their choice. while the other had
armed itself for the wicked purpose of exercising power over others against their
will? The moral relations of the two parties are misplaced. are almost reversed. in
Earl Russell’s dictum. Could we consent to overlook the fact that the South are
fighting for, and the North against. the most odious form of unjust dominion
hwhich” ever existed: could we forget the slaves, and view the question as one
between two white populations: even then, who. we ask. are fighting for

[*Probably John Lothrop Motley.]

(*John Russell, Speech at Newcastle (14 Oct., 1861). reported in Spectator, 19 Oct .
1861, p. 1135.]
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domuinion. if not those who having always before succeeded in domineering, break
oft from the Union at the first moment when they find that they can domineer no
longer? Did ever any other section of a nation break through the solemn contract
which united them with the rest. for no reason but that they were defeated n an
election? It 1s true, indeed. and they are welcome to the admission. that a very
serious interest of the slave-owning ohgarchy depended on retaining the power to
domineer. They had at stake, not dominion only, but the profits of dominion: and
those profits were, that the propagation of slavery might be without hmit. instead
of being circumscribed within the vast unoccupied space already included in the
limits of the Slave States, being about half of their entire extent.

Butif the South are fighting for slavery. the North. we are told. are. at all events,
not fighting against 1t: their sole object 1n the struggle is the preservation of the
Union.

And 1f 1t were s0: 1s there anything so very unjustifiable in resisting, even by
arms. the dismemberment of their country? Does public morahity require that the
United States should abdicate the character of a natton. and be ready at the first
summons to allow any discontented section to dissever itself from the rest by a
single vote of a local majority. fictitious or real, taken without any established
form. or public guarantee for its genuineness and deliberateness? This would be to
authorize any State. or part of a State. in a mere fit of 1ll-temper. or under the
temporary influence of intriguing politicians, to detach itself from the Union. and
perhaps unite 1tself to some hostile power: and the end would probably be to break
down the Union. from one of the great nations of the world. into as many petty
republics as there are States. with lines of custom-houses all round their frontiers.
and standing armies always kept up 1n strength to protect them against their nearest
neighbours.

It 1s so new a thing 1o consider questions of national morahty from the point of
view of nations. instead of exclusively trom that of rulers. that the conditions have
not vet been defined under which 1t is the duty of an established Government to
succumb to a manifestation of hostile feeling by a portion. greater or smaller. of 1ts
citizens. Until some rule or maxim shall have grown up to govern this subject. no
Government 1s expected or bound to yield to a rebellion until after a fair trial of
strength 1n the field. Were it not for the certainty of opposition. and the heavy
penalties of failure, revolt would be as frequent a fact as 1t 1s now an unfrequent,
rebellions would be attempted. not as they now are. in cases of almost unanimous
discontent, but as often as any object was sought. or offence taken. by the smallest
section of the community.

Would the Government or people of the United Kingdom accept for themselves
this rule of duty? Would they look on quietly and see the kingdom dismembered’
They might renounce transmarine possessions which they hold only as dependen-
cies, which they care hittle for. and with which they are neither connected by
interest nor by neighbourhood: but would England acquiesce. without fighting, 1n
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the separation of Ireland or Scotland? and would she be required to do so by any
recognised obligation of public morality?

Putting at the very lowest the inducements which can be supposed to have
instigated the people of the Northern States to rush into the field with nearly all
their available population. and pledge the collective wealth of the country to an
unparalleled extent, in order to maintain 1its integrity: 1t might sull be thought, that
a people who ‘were’ supposed to care for nothing in comparison with the
“almighty dollar.”'*! ought to have some credit given them for showing. by such
decisive proofs, that they are capable of sacrificing that and evervthing else to a
patriotic impulse. It might have been supposed. too. that even had their motives
been wholly selfish. all good men would have wished them success when thev
were fighting for the night. and. considering what it was that they were fighting
against. might have been glad that even selfish motives had induced one great
nation to shed its blood and expend 1ts substance 1n doing battle against @ monster
evil which the other nations. from the height of their disinterested morality . would
have allowed to grow up unchecked, until the consequences came home to
themselves.

But such a view of the motives of the Northern Americans would be a flagrant
injustice to them. True. the feeling which made the heroic impulse pervade the
whole country. and descend to the least enhightened classes. was the desire to
uphold the Union. But not the Union. simply . Had they consented to give up the
Northern interpretation of the pact: had theyv vielded to the Supreme Court's
Southern exposition of 1t. they would have won back the South to the Federauon by
an unanimous voice ! It was because they valued something else even more
highly than the Union. that the Union was ever in a position 1n which 1t had to be
fought for. The North fights for the Union. but the Umon under conditions which
deprive the Slave Power of 1ts pernicious ascendancy  People talk as if to support
the existing constitution were synonvmous with altogether abandoning emancipa-
tion, and “'giving guarantees to slavery © Nothing of the sort The Constitution
guarantees slavery against nothing but the interference of Congress to legislate for
the legally constituted Slave States I Such legislation. n the opmion equally of
North and South. is neither the only. nor the best. nor the most effectual mode of
getting rd of slavery. The North may indeed be driven to1t: and. 1n the opinion of
near observers, 1s moving rapidly towards that 1ssue. Mr Russell. mn his letters to

[*Washington Ining, Chronicles of Woljert's Roost and Other Papers, Author's ed
{Edinburgh Constable. London. Hamilton. Dublin McGlashan. 1R85y, p 20§

["See Scott +  Sanford 1856}, in Reports of Cases Argued and Adpdged i the
Supreme Court of the United Stares. 24 vols (Washington Morrison. 18571 Vol XIX,
pp 393-633 ]

[*The Consttution or Frame of Government tor the United States of America (Boston
Fleet. 1787), Art 1. Sect 9.p 6.]

1627 are
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the Times. was constantly reiterating that the war would before long become an
abolition war:'*) and Mr. Dicey. the latest traveller in America who has published
his impressions, and whose book should be in every one’s hand. says. that this
predicted consummation is now rapidly drawing near, through the conviction,
becoming general in the North, that slavery and the Union are incompatible.!™
But the Federal Government was bound to keep within the Federal Constitution:
and what. that could be done against slavery consistently with the Constitution,
has it left undone? The district of Columbia was constitutionally under the
authority of Congress; Congress have abolished slavery in that district, granung
compensation.'*) They have offered liberal pecuniary assistance to any Slave
State which will take measures for either immediately or gradually emancipating
its slaves.!*! They have admitted Western Virginia into the Union as a State. under
a provision that all children born after a certain day of 1863 shall be born free !}
They have concluded a treaty with England for the better suppression of the slave
trade. conceding. what all former American Governments have so obstinately
resisted, the right of search.! ! And. what is more important than all. they have. by
a legislauve act. prohibited slavery in the territories.'**! No human being can
henceforth be held in bondage in any possession of the United States which has not
vet been erected into a State. A barrier is thus set to all further extension of the legal
area of slavery within the dominion of the United States. These things have the
United States done. in opposition to the opinion of the Border States which are still
true to their allegiance: at the risk of irretrievably offending those States. and
deciding them to go over to the enemy. What could the party now dominant 1n the
United States have done more. to prove the sincerity of its aversion to slavery, and
its purpose to get rid of it by all lawful means”

And these means would, in all probability, suffice for the object. To prevent the
extension of slavery, is. in the general opinion of slaveholders, to ensure its
extinction. It is, at any rate, the only means by which that object can be effected
through the interest of the slaveholders themselves. If peaceful and gradual 1s
preferable to sudden and violent emancipation (which we grant may in the present
case be doubtful), this is the mode in which alone it can be effected Further

[*See, e.g., William Howard Russell, “The Civil War in America.” The Times. 13
Sept.. 1861, p. 9.]

["Edward Dicey, Six Months in the Federal States. 2 vols (London and Cambridge
Macmillan. 1863). esp. Vol. I. pp 315-18 |

[*37th Congress, Sess. IL. ¢ 54 (1862).]

[337th Congress, Sess. 11, Resolution 26 (1862) |

["See “America.” The Times. 26 July. 1862. p 14. for a report of the passage
through the U.S Senate of the bill that, after ratification 1n the House of Representatives 1n
December. was enacted as 37th Congress. Sess Hl. ¢ 6 (1862) )

[*“Treaty between Her Majesty and the United States of America for the Suppression of
the African Slave Trade,” PP, 1862, LXI. 373-85 }

[¥*37th Congress, Sess II,c 111 (1862) ]
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colonization by slaves and slave-masters being rendered impossible. the process of
exhausting the lands fitted for slave cultivation would either continue. or would be
arrested. If 1t continue. the prospenty of the country will progressively decline.
until the value of slave property ‘was’ reduced so low, and the need of more
efficient labour so keenly felt. that there “would* be no motive remaining to hold
the negroes in bondage. If. on the other hand. the exhaustive process should be
arrested, 1t must be by means implyving an entire renovation. economical and
social, of Southern society. There would be needed new modes of cultivation,
processes more refined and intellectual. and. as an indispensable conditton.
labourers more intelligent. who must be had either by the introduction of free
labour. or by the mental improvement of the slaves. The masters must resign
themselves to become efficient men of business. personal and vigilant overseers of
their own labourers: and would find that in their new circumstances successful
industry was impossible without calling in other motives than the fear of the lash
The immediate mitigation of slavery. and the education of the slaves. would thus
be certain consequences. and 1ts gradual destruction by the consent of all
concerned, a probable one. of the mere restriction of 1ts area: whether brought
about by the subjugation of the Southern States. and their return to the Union under
the Constitution according to its Northern interpretation. or by what Mr. Cairnes
regards as both more practical and more desirable. the recognition of their
independence. with the Mississipp for their western boundary ™

Either of these results would be a splendid. and probably a decisive and final.
victory over slavery But the only point on which we hesitate to agree with Mr
Caimes 1s in preferning the latter. to the former and more complete 1ssue of the
contest. Mr. Cairnes 15 alarmed by what he thinks the impossibility of governing
this group of States after reumon. unless in a manner incompatible with free
institutions—as conquered countries. and by military law . We are unable to see the
impossibility . If reduced by force. the Slave States must submit at discretion. They
could no longer claim to be dealt with according to the Constitution which they had
rebelled against. The door which has been left open till now for their voluntary
return, would be closed, 1t 1s to be presumed. after they had been brought back by
force. In that case the whole slave population might. and probably would. be at
once emancipated, with compensation to those masters only who had remained
loyal to the Federal Government. or who may have voluntarily returned to therr
allegiance before a time fixed. This having been done. there would be no redl
danger in restoring the Southern States to their old position in the Union It would
be a diminished position. because the masters would no longer be allowed
representatives in Congress in right of three-fifths of their slaves. The slaves once

{¥*Cairnes, pp 290-1 |

64 1s
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freed. and enabled to hold property, and the country thrown open to free
colonization, in a few years there would be a free population in sympathy with the
rest of the Union. The most actively disloyal part of the population, already
diminished by the war, would probably 1n great part emigrate if the North were
successful. Even if the negroes were not admitted to the suffrage. or if their former
masters were able to control their votes, there is no probability, humbled and
prostrated as the Slave Power would be. that in the next few years it would rally
sufficiently to render any use which it could make of constitutional freedom again
dangerous to the Union. When it is remembered that the thinly-peopled Missouri.
Arkansas, Texas, and some parts even of the South-Eastern States, have even now
so few slaves that they may be made entirely free at a very trifling expense in the
way of redemption: and when the probable great influx of Northern settlers nto
those provinces is considered: the chance of any dangerous power in the councils
of the United States to be exercised by the six or seven Cotton States, if allowed to
retain their constitutional freedom. must appear so small, that there could be little
temptation to deny them that common nght.

It may. however, prove impossible to reduce the seceded States to unconditional
submission, without a greater lapse of time. and greater sacrifices, than the North
may be willing to endure. If so, the terms of compromise suggested by Mr.
Cairnes. which would secure all west of the Mississippi for free labour. would be a
great immediate gain to the cause of freedom. and would probably 1n no long
period secure its complete trrumph. We agree with Mr. Cairnes'™! that thus is the
only kind of compromise which should be entertained for a moment. That peace
should be made by giving up the cause of quarrel, the exclusion of slavery from
the territories. would be one of the greatest calamities which could happen to
civilization and to mankind. Close the territories, prevent the spread of the disease
to countries not now afflicted with 1t, and much will already have been done to
hasten its doom. But that doom would still be distant if the vast uncolonized region
of Arkansas. and Texas, which alone is thought sufficient to form five States, were
left to be filled up by a population of slaves and their masters: and no treaty of
separation can be regarded with any satisfaction but one which should convert the
whole country west of the Mississippi into free soil

[*Pp 285ff.]
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Austin on Jurisprudence

THESE LECTURES AND FRAGMENTS. with the volume on The Province of
Jurisprudence '* of which they are the continuation. and a very few though very
elaborate essays on miscellaneous subjects. published at long intervals. mostly 1n
Reviews. are all that remains of the intellectual life of a most remarkable mind.
Mr. Austin’s name and wrnitings are httle known. except to students of the science
which, though only “one“ of those on which his writings prove him to have
reflected. was the subject on which he principally wrote. But in that science. even
the limited portion of his labours which was before the world had placed him. 1n
the estimation of all competent judges. in the very highest rank: and 1if such judges
are now greatly more numerous than when he began to write. the fact1s in no small
degree owing to his inteliectual influence. He has been 1n nothing more useful than
in forming the minds by which he 1s. and will hereafter be. judged No wrter
whom we know had more of the qualities needed for initiating and disciplining
other minds in the difficult art of precise thought. Though the merit and worth of
his writings as a contribution to the philosophy of jurisprudence are conspicuous.
their educational value, as a traiming school for the higher class of intellects. will
be found, we think, to be still greater. Considered in that aspect. there 1s not extant
any other book which can do for the thinker exactly what this does. Independently
of the demands which 1ts subject makes upon the attention. not merely of a
particular profession, but of all liberal and cultivated minds. we do not hesitate to
say that as a mere organon for certain faculties of the intellect. a practical logic for
some of the higher departments of thought. these volumes have a claim to a place
in the education of statesmen. publicists. and students of the human mind.

It 1s not. of course. intended to claim for Mr. Austin a position 1n the philosophy
of law either equal or similar to that which posterity will assign to his great
predecessor. Bentham. That illustrious thinker has done. for this important
department of human affairs. what can only be done once. But though the work
which Mr. Austin did. neither would nor could have been done 1f Bentham had not
given the impulse and pointed out the way. 1t was of a ditferent character from

[*The Province of Jurisprudence Determined (London Murray. 1832). Ind ed . ed
Sarah Austin (London. Murray. 1861). republished (3rd ed 1 as Vol 1 of the Lectures |

aa4 67 [corrected by JSM in SC copy of 637)
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Bentham’s work, and not less indispensable. In the confidence of private
friendship, Mr. Austin once said of himself, that if he had any special intellectual
vocation, 1t was that of “untying knots.” In this judgment he estimated his own
qualifications very correctly. The untying of intellectual knots: the clearing up of
the puzzles arising from complex combinations of ideas confusedly apprehended.
and not analysed into their elements; the building up of definite conceptions where
only indefinite ones existed, and where the current phrases disguised and
perpetuated the indefiniteness: the disentangling of the classifications and
distinctions grounded on differences in things themselves. from those arising out
of the mere accidents of their history, and. when disentangled. applying the
distinctions (often for the first ime) clearly, consistentlv, and uniformly—these
were, of the many admirable characteristics of Mr. Austin’s work as a jurist. those
which most especially distinguished him. This untying of knots was not
particularly characteristic of Bentham. He cut them rather. He preferred to draw
his pen through the whole of the past, and begin anew at the beginning. Neither his
tastes nor his mental habits were adapted to the other kind of work: but. though his
neglect of it led him not unfrequently into errors. yet. all things considered.
success has justified his choice. His effect on the world has been greater. and
therefore more beneficial, by means of it. The battering ram was of more
importance, in Bentham’s time. than the builder’s trowel. He had to conquer an
inveterate superstition. He found an incondite mass of barbarian conceits. obsolete
technicalities, and contrivances which had lost their meaning. bound together by
sophistical ingenuity into a semblance of legal science. and held up triumphantly
to the admiration and applause of mankind. The urgent thing for Bentham was to
assault and demolish this castle of unreason. and to try if a foundation could not be
laid for a rational science of law by direct consideration of the facts of human life.
To rescue from among the ruins such valuable materials as had been built in among
rubbish, and give them the new and workmanlike shape which fitted them for a
better edifice: to hunt among the irrationalities of law for helps to 1ts rationale. was
work for which. even if it had been opportune in his day. Bentham had not time
For Bentham's subject had a wider range than Mr. Austin’s. It was the whole. of
which the latter is but a part. The one inquiry was ultimate. the other instrumental.
Mr. Austin’s subject was Jurisprudence, Bentham's was Legislation.

The purpose of Bentham was to mvestigate principles from which to decide
what laws ought to exist—what legal rights. and legal duties or obligations. are fit
to be established among mankind. This was also the ultimate end of Mr. Austin’s
speculations; but the subject of his special labours was theoretically distinct.
though subsidiary, and practically indispensable. to the former. It was what may
be called the logic of law, as distinguished from its morality or expediency. Its
purpose was that of clearing up and defining the notions which the human mind 1s
compelled to form, and the distinctions which it is necessitated to make, by the
mere existence of a body of law of any kind, or of a body of law taking cogmsance
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of the concerns of a civilized and complicated state of society. A clear and firm
possession of these notions and distinctions 1s as important to practice as 1t 15 to
science. For only by means of it can the legislator know how to give eftect to his
own ideas and his own purposes. Without it, however capable the legislator might
be of conceiving good laws in the abstract. he could not possibly so word them.
and so combine and arrange them, that they should really do the work intended and
expected.

These notions and distinctions form the science of jurisprudence as Mr. Austin
conceived it. The readers of what we must now call his first volume. The Province
of Jurisprudence Determined. have probably often regretted. that though ut
discussed 1n a most elaborate and searching manner the “province™ (1n other words
the subject-matter and limits) of junisprudence. the nature and uses of the studs
itself were rather taken for granted than expressly set forth. This. which was a real
defect in the former volume considered as a separate work. 1s now supplied by a
dissertation on the study of jurisprudence. formed out of the introductory lectures
to the two courses which Mr. Austin dehvered. at University College and at the
Inner Temple. This instructive paper. besides being included in the larger work.
has. in order to recommend the study to a more numerous body of readers. been
Judiciously pubhished separately as a pamphiet.

We have already. 1n reviewing the second edition of Mr Austun’s Province of
Jurisprudence * republished by his widow 1n 1861. compared and contrasted the
method of Mr. Austin with that of another emient philosophical law ver, Mr,
Maine. The subject-matter of both writers 1s positive law—the legal institutions
which exist. or have existed. among mankind. considered as actual facts. The aim
of both 1s to let 1n the light of philosophy on these facts. and both do this with great
success. Neither writer treats ex professo of laws as they ought to be: though. in
treating of them as they are and as they have been, it 1s the declared aim of both to
facilitate their improvement But they pursue this end. for the most part. through
different ntellectual media. Mr. Maine's operation 1s essentially historical. not
only in the mode of prosecuting his inquiry. but in the nature of the inquiry itselt
He imvestigates. not properly the philosophy of law. but the philosophy of the
history of law. In the various legal institutions which obtain. or have tormerly
obtained. he studies principally the causes that produced them. His book mas be
called a treatise on the action and reaction between the ideas prevalent among
mankind. and their positive institutions. Under each of the principal classes o1
facts with which law 1s conversant—family. propertv. contract. and delict or

*[James Fitzjames Stephen. “English Junisprudence.”} Edimburgh Review . CXIV (1Oct |
I861)]. p. 474 “(not by the present wniter)” [The review (pp 456-861 18 of the 2nd ed of
Austin, and of Henry Maine, Ancient Law . I Connection with the Early Histors ot Socien.
and Its Relation to Modern ldeas (London Murray, 1861) ]
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offence—he historically investigates the primitive ideas of mankind, traces the
customs and institutions, which have prevailed ever since, to their origin in those
primitive ideas. and shows how institutions which were modelled on the rude
notions of an early state of society, have influenced the thoughts of subsequent
generations down to the present time. Speculations like these, when directed, as
Mr. Maine’s are. by a true historical genius, possess in a pre-eminent degree all the
uses which can belong to history. The laws and institutions of primitive mankind
are the richest indications available for reading their thoughts, entering into their
feelings. and understanding their general mode of existence. But the historical
value of these studies is the smallest part of their utility. They teach us the highly
practical lesson. that institutions which. with more or less of modification, still
exist, originated in ideas now umversally exploded: and conversely, that ideas and
modes of thought which have not lost their hold even on our own time. are often the
artificial, and in some sort accidental product of laws and institutions which exist
no longer, and of which no one would now approve the revival.

It is not in this manner, except incidentally and occasionally, that Mr. Austin’s
treatise contributes to the improvement of law: though there is a place allotted to
such speculations in his comprehensive conception of the study of junisprudence.
He does not specially contemplate legal systems in reference to their origin, and to
the psychological causes of their existence. He considers them in respect of what
may be called their organic structure. Every body of law has certain points of
agreement with every other: and between those which have prevailed 1n cultivated
and civilized societies. there is a still greater number of features in common.
Independently of the resemblances which naturally exist in their substantive
provisions (designed as these are for the same world. and for the same human
nature), there is also a certain common groundwork of general conceptions or
notions, each in itself very wide, and some of them very complex, which can be
traced through every body of law. and are the same in all. These conceptions are
not pre-existent; they are a result of abstraction, and emerge as soon as the attempt
is made to look at any body of laws as a whole, or to compare one part of it with
another, or to regard persons. and the facts of life. from a legal point of view.
There are certain combinations of facts and of 1deas which every system of law
must recognise, and certain modes of regarding facts which every such system
requires. The proof is. that all legal systems require a variety of names, which are
not in use for any other purpose. Whoever has apprehended the full meaning of
these names—that is, whoever perfectly understands the facts and the combina-
tions of thoughts which ‘the names® denote—is a master of juristical knowledge:
and a well-made lexicon of the legal terms of all systems would be a complete
science of jurisprudence: for the objects, whether natural or artificial. with which
law has to do, must be the same objects which it also has occasion to name.

¢ 631.2 they
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But to conceive distinctly a great mass of objects. partly resembling and partly
differing from one another, they must be classed: and to make any set of practical
provisions, which cover a large field, definite and intelligible. they must be
presented to the mind on some principle of arrangement. grounded on the degree of
their connexion and alliance with one another. The details of different legal
systems are different. but there 1s no reason why the main classifications and heads
of arrangement should not be 1n a great measure the same. The facts of which law
takes cognisance, though far from being identical 1n all civilised societies. are
sufficiently analogous to enable them to be arranged 1n the same cadres. The more
general of the terms employed for legal purposes might stand for the same ideas.
and be expounded by the same definitions, in systems otherwise different. The
same terminology. nomenclature. and principle of arrangement, which would
render one system of law definite. clear. and (in Bentham’s language) cogno-
scible,!*! would serve. with additions and variations m minor details. to render
the same office for another.

Such a result, however, has not been attained by the mode in which existing
bodies of law have been formed. Laws having in general been made singly, and
their mass having grown by mere aggregation, there has usually been no
authoritative arrangement but the chronological one. and no uniform or predeter-
mined phraseology. even in the case of statute law: while 1n many countries. and
pre-eminently in England. the greater portion of the law . the part which serves as
the basis for all the rest. does not exist at all 1n the form of general language. but
lies imbedded in judicial decisions: of which even the general principle has to be
evolved by abstraction, and made the subject of forensic disputation. when the
time comes for applving it. Whatever definiteness in detail. and whatever order or
consistency as a whole, has been attained by any established system. has in almost
all countries been given by private writers on law . All the generalizations of legal
ideas, and all explicit statements of the meaning of the principal legal terms. have.
speaking generally, been the work of these unauthorized persons—have passed
from their wntings into professional usage. and have ended by being. either
expressly, or oftener by implication. adopted by governments and legisiatures. So
far as any great body of law has been systematized. this 1s the mode 1n which the
work has been done: and being done piecemeal, by persons often ill-prepared for
the task, and who had seldom any other object in view than the convenience of
professional practice, it has been, as a general rule, done very ill. Instead of
classing objects together which agree in their main features. or in the points which
are of chief importance to the ends of law. the classes formed consist of things
which have either no common qualities, or none but such as are common to them
with other things. When the bond of connexion 1s real, it seldom lies in the things

[*Jeremy Bentham, Papers Relative to Codification and Public Instruction (1817). 1n
Works. ed. John Bowring, 11 vols (Edinburgh. Tait: London- Simpkin, Marshall. Dublin
Cumming, 1843). Vol. IV, p. 454.]
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themselves, but usually in the historical accidents of the particular body of laws. In
actual systems of law “most of the leading terms™ (it 1s truly said by Mr. Austin)
“are not names of a definite class of objects. but of a heap of heterogeneous
objects.”*

The only mode of correcting this evil. 1s to free from confusion and set in a clear
light those necessary resemblances and differences, which. if not brought into
distinct apprehension by all systems of law, are latent in all. and do not depend on
the accidental history of anv. These resemblances and differences, while they are
the key to all others. are evidently those which, in a scientific point of view. are
alone worth understanding in themselves. They are also those which are alone fit to
be made use of as the groundwork of a scientific arrangement. The fact that they
exist in all legal systems. proves that they go deeper down into the roots of law than
any of those which are peculiar to some one system. That the main divistons of the
subject should be grounded on these. follows from the first principle of
classification. that the general should take precedence of the special: and as they
are common to all systems, or to all which are of any scientific importance, the
parts of any given system which are pecuhar to it will stll find. in this
arrangement. a proper place m which to lodge themselves: which would not
happen if the main arrangement were itself grounded on distinctions purely
historical. and belonging only to a particular system.

To clear up these general notions 1s, therefore, the direct object of the science of
junisprudence, as conceived by Mr. Austin. And the practical result of the science.
if carried to the greatest perfection of which it 1s susceptible. would be to provide.
first, such a legal terminology (with a strict and precise meaning attached to every
word and phrase) that any system whatever of law might be expressed in it: and
next. such a general scheme of arrangement. that any system whatever of law
might be distributed according to it; and that when so expressed and distributed.
every part of it would be distinctly intelhgible, and each part would assist the
comprehension of all the rest. Jurisprudence. thus understood. is not so much a
science of law, as of the application of logic to law. But by affording a clear and
connected view of the whole field of law—illuminating it by large. comprehen-
sive, and exactly discriminated conceptions—and enabling every legal fact’to be
classed at once with those with which it has the nearest alliance. it bestows on the
student either of the philosophy of law. or of any existing legal system, a command
over the subject such as no other course of study would have made attainable.

In the attempt to investigate, and bring out into scientific clearness. the
conceptions and distinctions of general jurisprudence. Mr Austin has built chiefl
on the foundation of the Roman law. This has been a cause of disappointment to
some earnest students. who expected, and would have preferred. something more

*Province of Jurisprudence [Lectures, Vol. 1]. p. 14.
4dg3  part [corrected by JSM in SC copy of 637)



AUSTIN ON JURISPRUDENCE 173

decidedly original. The course. however, which Mr. Austin deliberatelv adopted.
admits, we conceive. of full justification. If the conceptions and distinctions which
he sought belong to law in general, they must exist in all bodies of law. either
explicitly or latently, and might, in strictness. be evolved from any By stripping
off what belongs to the accidental or historical peculianties of the given system,
the elements which are universal will be more surely and completely arrived at.
than by any process of construction d prior:; and with the additional advantage of
a knowledge not confined to generals. but including under each generahization a
large acquaintance with the concrete particulars contained 1n 1t. If this be so. the
legal system which has been moulded into the shape it possesses by the greatest
number of exact and logical minds, will necessarily be the best adapted for the
purpose; for, though the elements sought exist in all systems. this 1s the one
which the greatest number of them are likely to have been brought out into distinct
expression, and the fewest to remain latent. And this superionty 1s possessed.
beyond question, by the Roman law The eminent systematizing genius of the
Roman jurists, and not any over-esttmate of the Roman law considered in itself.
determined Mr. Austin to make 1t the basis of is own investigations. as 1s evident
from many passages, and from the following especially:

Much has been talked of the philosophy of the Roman Institutional writers Of famihiarity
with Grecian philosophy there are few traces in their wntings. and the little that they have
borrowed from that source 1s the veriest foolishness for example. their account of Jus
Naturale. m which they confound Law with animal msuncts—Law . with all those wants
and necessities of mankind which are causes of 1ts institutions

Nor is the Roman law to be resorted to as a magazine of legislatine wisdom The great
Roman Lawyers are. in truth. expositors of a positive or technical svstem Not Lord Coke
himself 1s more purely technical ™/ Their real menits lie 1n their thorough mastery of that
system: 1n their command of its principles. in the readiness with which they recall. and the
facility and certainty with which they apply them.

In consequence of this mastery of principles, of their perfect consistency (elegantiu,, and
of the clearness of the method in which they are arranged. there 1s no positive <y stem of law
which 1t 1s 5o easy to seize as a whole The smallness of 1ts volume tends to the same end

The principles themselves. many of them being derived from barbarous ages. are
indeed il fitted to the ends of law. and the conclusions at which they arrive. being
logical consequences of thetr imperfect principles. necessarily partuke of the same detfect
({On the] Study of Jurisprudence. pp. 17-19 )*

Mr. Austin. therefore. was justified 1n seeking for the constituent elements of
universal jurisprudence where they were certain to be found. and where (from the
superior quality of the minds which had been emploved on the system) more of

[*Edward Coke. The First Pari of the Institutes of the Law ¢s of England (London. Socien
of Stationers, 1628) |

*In the outline of his Course of Lectures. prefixed to The Province ot Jurisprudence . Mr
Austin seems to rest the logical supeniority of the Roman over the English legal system
mainly on the absence of the darkening distinction between real and personal property—a
distinction which has no foundation in the philosophy of law . but solely m its hustory . and
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those elements had been explicitly recognised, and adopted into the scientific
arrangement of the law itself, than in any other legal system. There remains. it is
true, a question belonging to a later stage of the inquiry: did the Roman jurists
select as the foundation of their technology and arrangement those among the
conceptions and distinctions of law universal which were best fitted for the
purpose? Mr. Austin seems to think that they did; since his own arrangement is
merely theirs in an improved form. We shall presently give our reasons for
thinking that, with great merits. the arrangement of the Roman jurists has great
faults: that, in taking as the ground of their entire system the classification of
rights, they adopted a principle suited only to what Bentham called the substantive
law.'*! and only to the civil branch of that. and. 1n so doing. reversed the order of
filiation of juristical conceptions. and missed the true aim of scientific classifica-
tion. But this. though a very important. 1s still a secondary consideration. To find
the absolutely best systematic order for a body of law. would be the ultimate result
of a complete science of jurisprudence: but its main problem is to give clearness,
precision, and consistency to the juristical conceptions themselves. What Mr
Austin has done towards this object. constitutes the great permanent worth of his
speculations, considered as substantive results of thought. No one thoroughly
versed in these volumes need ever again miss his way amidst the obscunty and
confusion of legal language. He will not only have been made sensible of the
absence of meaning in many of the phrases and dogmas of writers on law. but will
have been put in the way to detect the true meaning. for which those phrases are the
empty substitute. He will have seen this done for him 1n the Lectures, with rare
completeness. in regard to a great number of the leading ideas of junsprudence.
and will have served an apprenticeship, enabling him with comparative ease to
practise the same operation upon the remainder.

which he emphatically characterizes as "a cause of complexness. disorder. and darkness,
which nothing but the extirpation of the distinction can thoroughly cure.” ([Lectures, Vol
I} p. xciv n ) The following passage shows at once his opimon of the English law.
considered as a system. and of the rcasons for preferring the Roman law to 1t, as a guide to
general junisprudence.

“I will venture to affirm that no other body of law, obtaining 1n a civilized community.
has so hittle of consistency and svmmetry as our own. Hence its enormous bulk, and {what 1«
infinitely worse than its mere bulk) the utter impossibility of concerving 1t with distinctness
and precision. If you would know the English law, you must know all the details which
make up the mass. For 1t has none of those large coherent principles which are a sure index
to details. and, since details are infinite. 1t is manifest that no man (let hus industry be what 1t
may) can compass the whole system.

“Consequently. the knowledge of an English lawyer 1s nothing but a beggarly account of
scraps and fragments. His memory may be stored with numerous particulars, but of the law
as a whole, and of the mutual relations of its parts, he has not a conception

“Compare the best of our English Treatises with the writings of the classical jurists. and
of the modern civilians, and you will instantly admit that there 1s no exaggeration in what 1
have ventured to state ” (Vol. I, pp 153-4.)

[*See, e.g.. Principles of Judicial Procedure (1839). in Works, Vol 1l.p 6.]
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The Course of Lectures, which occupies the greatest part of these volumes. was
never completed. The first eleven lectures, condensed (or rather enlarged) into six.
form the original volume, lately republished. The remainder have never before
appeared in print, but left an indelible impression on the minds of those who heard
them delivered, among whom were an unusual number of persons since
distinguished as among the foremost minds of the time. Though the Lectures do
not conclude the subject. yet. with the loose and unfinished but rich and suggestive
memoranda which have been very properly subjoined to them. they fill up the
greatest part of the outline given in the first volume: so that, when taken in
conjunction with that outline, and with the important and elaborate notes appended
to the tables which Mr. Austin prepared of the vanous known arrangements of the
field of law. they give something like an adequate idea of the mode 1n which he
would have treated the entire subject We may add that. notwithstanding the
fragmentary nature of the latter part of these volumes. they will be found. on the
whole. easier reading (if that epithet can be applied to anything worth reading on
such a subject) than the work already so highly prized by those for whom 1t was
intended."™! This 1s an effect of that peculiarits of Mr Austin’s mind. which made
his first drafts alwavs more fitted for popularity than his finished performances
For. in deliberate scientific exposition. he was so ngid in his demands on himself.
so intolerant of anything short of absolute completeness. so impatient while the
slightest shadow rested upon any part of the field he surveved. that he was apt to
overlay his work with excess of matter. and. by the elaboration which he bestowed
on mmor points, weakened the general effect of his elucidation of those which
were greater. But this, while 1t necessarily dimimshed the popularity of his
writings. added to their intninsic value. Where most men would have permitied
themselves to pass lightly over some detail or difficulty. he developed 1t at tull
length: but 1t was because he well knew that unless the point were cleared up. the
matter in hand could not be understood thoroughly . Those who pass on their way
leaving dark corners unexplored. and concern themselves only with as much of the
subject as lies straight before them. often through that neglect miss the very key ot
the position. Absence of light and shade. and uniformity of distance. bringing all
objects alike into the foreground, are fatal defects 1n describing things for merels
artistic purposes; but Mr. Austin’s delineations are hike geometrical hne-drawing.
not intended to exhibit objects in their most impressive aspect. but to show exactly
what they are. Whether it would have been possible. by greater artifice of
composition. to have somewhat relieved the tension of mind required by the lenom
and intricacy of the fifth and sixth chapters of The Province ot Jurisprudence:!
whether somewhat more of rhetoric. in the elevated sense in which the word was
understood by Aristotle.'*’ might have conciliated an easier reception for their

[*L.e.. The Province of Jurisprudence Deternuned |

["Lectures. Vol. 1. pp. 109-67 and 168-327 |

[*See The "Art” of Rhetoric (Greeh and Englhish). trans JH Freese London
Heinemann: New York. Putnam's Sons. 1926). p 1531, 2) ]
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severe logic—those who have best learnt from experience the extreme difficulty of
such a task will be the most backward to decide. But we feel certain that any
competent student of the subject who reads those chapters once. will read them
repeatedly, and that each reading will raise higher his estimate of their substance.
and reconcile him more. if he ever needed reconciliation. with their manner.

In the very summary view which can alone be taken of the contents of the work.
a few words must be premised on the introductory portion. although “published
many years earlier®; the rather, as it affords an apt exemplification of what we have
said concerning the object and character of the entire treatise. The inquiry into the
Province of Jurisprudence may be correctly characterized as being from one end to
the other an analysis and explanation of a word. It 1s an examination of what is
meant by a law. in the political or juristical sense of the term. And vet it is as far
from being a merely verbal discussion, as the inquiry into the meaning of justice,
which 1s the foundation of the greatest and most renowned of the writings of
Plato.'*! For the meaming of a name must always be sought in the distinctive
qualities of the thing named: and these are only to be detected by an accurate study
of the thing itself, and of everv other thing from which it requires to be
distinguished.

A law is a command. A command is an expression of desire, issuing from a
superior, and enforced by a sanction, that is, by something of the nature of a
punishment. Law, however, does not mean every command. but only commands
which oblige generallv—which oblige to acts or forbearances of a class, not to an
act or forbearance individually determined. These several notions having been
duly analysed and illustrated. various objects are brought to view, which do not
possess all the attributes of a law. but which, bearing a certain analogy to laws.
require to be distinguished from them. And even within the limits of the strict
meaning of the term, the laws which are the subject of jurisprudence require to be
distinguished from laws in the same logical sense but of a different species—
namely, divine laws, or the laws of God. The region which these different n-
quiries travel over 1s large and important, including the following as 1ts principal
parts:

First, the laws of God. Of the six lectures. or chapters. composing the volume.
three!™! are occupied in the inquiry. by what means the will of God. concerning
the rules of conduct to be observed by his rational creatures, 1s to be
ascertained—ascertained, that is, so far as it has not been revealed. or. if revealed.
requires ulterior inquiry respecting the sense intended by the revelation The

[*See Republic (Greek and English). trans. Paul Shorey. 2 vols. (London: Heinemann.
Cambridge, Mass.: Harvard University Press. 1946). esp. Bk. 1 (Vol L pp 2-107) |
["Lectures. Vol. 1, pp. 1-74.]

e¢63' *  reviewed only two vears ago 1n our own pages
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author discusses at considerable length the two rival theories on this subject. that of
utility, and that of the moral sense: of the former of which he 15 an earnest
supporter, and has given a most able and instructive defence.'™! His treatment 1s
sometimes such as might suggest the 1dea that he regarded the binding force of the
morals of utility as depending altogether upon the express or implied commands of
God. This. however, is a mere appearance. arising from the particular point of
view to which he was limited by the nature of his subject. What is called the moral
law. was only related to the Law of which Mr. Austin was treating. in so far as 1t
might be considered to possess the distinctive character of laws proper. that of
being the command of a superior. If he could have been suspected of encouraging a
mere worship of power, by representing the distinction of right and wrong as
constituted by the Divine will. instead of merely recognised and sanctioned by 1t.
the supposition would have been conclusively rebutted by a passage at page 116n:
“If the laws set by the Deity were not generally useful. or 1if they did not promote
the general happiness of his creatures. or if their great Author were not wise and
benevolent, they would not be good, or worthy of praise. but were devilish and
worthy of execration ™

The laws with which junisprudence 1s conversant, having been distinguished
from divine laws. have next to be discriminated from what are called laws only by
way of analogy—rules prescribed and sanctioned only by optnion: to which Mr.
Austin. by a happy extension of the term Positive as apphied to law . gives the name
of Positive Morahty.""! meaning the moral opinions and sentiments actually pre-
vailing 1n any given society. as distinguished from Deontology. or morality as 1t
ought to be. Of this character is much that is commonly (to the great confusion of
the minds of students) called by the name of Law. What is termed Constitutional
Law 1s. in part. only maxims of morahty. considered proper to be observed
towards one another by the component members of the sovereign body. But the
strongest case is that of International Law . which. as independent nations are not
subject to any common political superior. ought not to be termed Law . but Positive
International Morality. It 1s law only 1n as far as effect1s given to its maxims by the
tribunals of any particular country; and 1n that capacity it 1s not international law .
but a part of the particular law of that country.

Lastly, laws properly so called have to be distinguished from laws which are
such only in a metaphorical sense—the laws of nature as the expression 1s
understood by physical inquirers, meaning the uniformities of co-existence or
successton 1n the phenomena of the universe. That an ambiguity Like this should
ever have misled any one—that what are laws only by a metaphor. should be
supposed to be laws in the same sense as those which are really the commands ot a
supennor—would hardly @ priori have appeared probable. vet this confusion 1s

[¥Ibid , pp 75-108.]
['Ibid . pp. xxxix, 112n-16n ]
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total in the majority of modern writers: among whom Mr. Austin mentions
Hooker, Blackstone, and Montesquieu in his celebrated first chapter, which 1s
even now regarded by most French thinkers as profound philosophy.'*! In our
own country we are frequently warmed by a certain class of writers against
disobeying or violating the physical laws of organic life: as if it were not the very
meaning of a physical law, that it may be unknown or disregarded. but cannot
possibly be violated.

These distinctions, with the many important considerations into which they
branch out, bring us to the end of the fifth chapter. The sixth 1s employed 1n giving
precision to the remainder of the conceptions involved in a law in the positive sense
(a law emanating from a sovereign or political superior). by clearing up the meaning
of sovereignty, and independent political society: involving incidentally the whole
subject of constitutional organization. and the division of the sovereignty among
several members; also that of subordinate governments, of federations. and all the
various relations in which one political society can stand to another.

In the Lectures newly published. the first subject treated is the most general of
all those which come within the scope of jurisprudence—the nature and meaning
of Rights (understanding thereby legal nghts). and of legal Duties or Obligations.
In order to treat of this subject. it was necessary to define certain notions, which are
involved in all cases of rights and duties—the notions of person. thing. act, and
forbearance. These, accordingly. are the first matters with which the author deals:
and he criticizes various cases of confusion of thought or misuse of language on
these subjects, 1n the writings of jurists.

All rights, as he observes, are rights to acts or forbearances, either on the part
of persons generally, or of particular persons. When we talk of our right to a thing.
we mean, if the thing is in our possession, a right to the forbearance of all persons
from taking 1t. or disturbing us in its enjoyment. If 1t is in the possession of some
other person, we mean a right to an act or forbearance of that person—the act
of delivering it to us, or forbearance on his part from detaining it. It is by
commanding these acts and forbearances that the law confers the nght: and the
right, therefore, is essentially and directly a right to them. and only indirectly to the
thing itself.

Right is correlative with legal duty or obligation. But though every nght
supposes a correlative obligation—though the obligation properly constitutes the
right—every obligation does not create a night correlative to it. There are duties or

[*Ibid., pp 163-4. with reference to Richard Hooker, Of the Lawes of Ecclesiastucal
Poliry, 2 vols. (London' Windet. [1593]-97), Vol. I, Bk. I, "Concerming Lawes, and Their
Severall Kindes in Generall.” esp. pp 51-5, 91-6. William Blackstone, Commentaries on
the Laws of England, 4 vols. (Oxford. Clarendon Press, 1765-69). Vol. 1. pp. 38-62. and
Charles Louis de Secondat. baron de la Brede et de Montesquieu, De I'esprit des loix.,
2 vols. (Geneva. Barrillot, 1748). Vol I, p. 163 |
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obligations which are not relative, but {(as the phrase is) absolute. The act
commanded is not to be done. or the forbearance observed. towards or in respect to
a determinate person; or. if any. not a person distinct from the agent himself Such
absolute duties comprise, first, what are called duties towards oneself. The law
may forbid suicide or drunkenness: but 1t would not be said. by so doing. to give
me a right to my life or health as against myself Secondly. duties towards persons
indefinitely, or towards the sovereign or state; such as the political duties of a
citizen, which do not correspond to any right vested 1n determinate mdividuals.
Lastly. duties which do not regard persons—the duty. for instance. of abstaining
from cruelty to the lower animals: and religious duties as such. if the law. most
improperly. thinks fit to enforce them.

From a comparison between duties which correspond to rights, and duties which
have no corresponding rights. and also from a brief review of the different kinds of
nights, Mr. Austin endeavours to collect a general definition of a legal nght. He
rejects the definitions usually given. as not applicable to all cases. He 15 of opinion
that rights have very few properties in common. and that “all that can be affirmed
of rights. considered universally . amounts to a briet and barren generality . The
only definition of a right which he finds himself able to give. 15, that whenever a
legal duty is to be performed rowards or in respect of some determinate person.
that person 1s invested with a right.™' The 1dea of a legal right involves. in s
opinion, nothing more.

This is one of the points (extremely few . considering the extent and intnicacy of
the subject) on which we cannot help thinking that Mr. Austin’s analvsis falls short
of perfect exhaustiveness.

Mr. Austin always recognises. as entitled to great consideration. the custom ot
language—the associations which mankind already have with terms. insomuch
that. when a name already stands for a particular notion (provided that. when
brought out into distinct consciousness. the notion is not found to be self-
contradictory), the definition should rather aim at fixing that notion. and rendering
it determinate. than attempt to substitute another notion for it A defimition of nght.
so wide and general as that of Mr. Austin, does not. as 1t appears to us, stand this
test. It does not satisty the conception which 1s in every one s mind. of the meaning
of the word right. Almost every one will feel that there 1s. somehow . an element
left out: an element which 1s approximately. though perhaps imperfectly. ex-
pressed by saying. that the person who has the night. 1s the person who 1¢ meant
to be benefited by the imposition of the duty.

In the Lectures as delivered (which 1included much extemporaneous matter. not
preserved 1n the publication) Mr. Austin anticipated this obvious objection. and
combated it. The notion of a nght as having necessarily for its purpose the benefit

*Vol I (first of the new volumesi. p 56
[*Ibd . pp 32-4]
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of the person invested with it, 1s contradicted. he said, by the case of fiduciary
rights. To these he might have added (and probably did add) the rights of public
functionaries—the judge, for instance, or the policeman; which are not created for
the benefit of the judge or policeman themselves. These examples are conclusive
against the terms of the particular definition contended against: but it will appear.
from two considerations. that they do not fully dispose of the subject.

In the first place, Mr. Austin’s own definition is amenable to a similar. though
contrary, criticism. If the definition which he rejected does not comprise all rights.
his own comprises more than rights. It includes cases of obligation to which he
himself must have admitted that there were no rights corresponding. For example.
the legal duties of jailers. It is a jailer's duty to feed the prisoners in his custody.
and to this duty corresponds a correlative right in the prisoners. But it is also his
legal duty to keep them in confinement. perhaps in bodily fetters. This case is
strictly of the kind contemplated in Mr. Austin’s defimtion of a right: there 1s a
duty to be performed. towards. or in respect to. a determinate person or persons:
but would it be said that a corresponding right resided in those persons, or, in other
words. that they had a right to be imprisoned, and that their right would be violated
by setting them at liberty? Again. it is the duty of the hangman to inflict capital
punishment upon all persons lawfully delivered to him for that purpose: but would
the culprit himself be spoken of as having a right to be hanged? Certainly not. And
the reason is one which Mr. Austin fully recognises. He says. in one place, that "a
right in a condition which is purely burthensome 1s hardly conceivable:™ and. in
another. that “a night to a burthen. or to vindicate the enjoyment of a burthen.” 15
“an absurdity " He also, with writers 1n general. speaks of many obligations as
existing for the sake of the correlative nights.* If this is a correct expression, there
is more in the idea of a right, than an obligation towards or in respect to a given
person; since an obligation cannot exist merely in order that there may be a person
towards or in respect to whom it exists.

The truth is. that it is not customary to speak of a person as having a right to
anything which 1s not. in the contemplation of the legislator. a desirable thing: and
it is always assumed that the person possessing the right is the person specially
interested in enforcing the duty which corresponds to 1t. Mr. Austin. no less than
others, makes this supposition, when, in the common language of jurists. he says.
that when a duty 15 violated. the person who has the right is wronged or injured by
the violation.!*! This desirableness of the right. and this especial vocation on the
part of the possessor to defend it, do not necessarily suppose that the right 1s
established for his particular advantage. But it must either be given to him for that
reason, or because it is needful for the performance of his own legal duties. It 1s

*Ibid.. p. 52.
Ibd.. p. 395.
Ibid.. p. 423.
[(*Ibid.. p. 231.]
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consistent with the meaning of words to call that desirable to us. which 15 required
for the fulfilment of our duties. The alternative covers the case of fiduciary nights,
the rights of magistrates, and we think every case in which a person can.
consistently with custom and with the ends of language. be said to have a right.
And, including all such cases. and no others. it seems to supply what 1s wanting to
Mr. Austin’s definition. We submit it therefore to the consideration of his readers.

The analysis of right and duty 15 not complete without an analysis of wrong or
injury—the violation of a duty or of a right And in order to clear up all that 15
included 1n the notion of wrong or mnjury. it 1s necessary "to settle the meaning of
the following perplexing terms—viz. will. motive. intention, and negligence:
including in the term negligence those modes of the corresponding complex notion
which are stvled temerty or rashness. imprudence or heedlessness.” These
topics comprise the whole theory of the grounds of imputation. 1n other words. the
generalia of criminal or penal law. How much bad law. and bad philosophy of
law. have arisen from imperfect comprehension of them. may be seen in the
nonsense of Enghish law writers concerming malice The full elucidation of them
by our author occupies a considerable space.'™ and our limits are inconsistent
with even the briefest abstract of 1t. Mr. Austin’s special vocation tor “untying
knots,” which would have fitted him as well for the problems of inductive
psychology as for those of jurisprudence. 1s nowhere called into more successtul
exercise. Without a single metaphysical subtlety . there cannot be a more happy
example than he here affords of metaphvsical analvsis

With the 1dea of wrong, that of sanction 1s inseparably bound up. and after
settling the meaning of sanction in 1ts largest sense. Mr. Austin examines the two
kinds mnto which sanctions are divided—namely. civil and criminal.’” or. as they
are sometimes called. private and public. Whoever has even the most superficial
acquaintance with the writings of crimalists. knows what a mass of vague and
confusing speculation this distinction has given birth to, though. as pointed out by
Mr. Austin,'*! the real difference between civil injuries and crimes consists only
1n this. that in wrongs of the former class the sanction 1s enforced at the instance
and discretion of the 1njured party. who has the power of remutting the hability
incurred by the wrongdoer: while. when the offence 1s called a crime (which only
means that the procedure 1s of the kind called criminal). the sanction 1s enforced at
the discretion of the sovereign or state. by whom alone the habilin of the
wrongdoer can be remitted. This case 1s an instance of the mode in which a
confused apprehension of junistical ideas. in themselves not at all difficult of

*Ibid . p. 79

[*Ibid.. Vol 1ll. pp 326-32 |
['Ibid . Vol. 1. p 189 ]
*lbid . pp 190-1 |
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comprehenston, reacts mischievously on practical legislanon. The unhappy idea
of classifying wrongs according to a difference which exists only in the modes
appointed for redressing them, has raised up a notion in English lawyers that there
is a distinction between civil injunies and crimes considered per se. which makes
damages the proper remedy for the one. and punishment for the other. And hence
that serious defect in English law, by which punishment eo nomine. and damages
to the injured party. cannot both be awarded in the same cause: while in France. on
the contrary, the sufferers by the crime can always be admitted as parties civiles,
and compensation to them is habitually a part of the sentence. In England,
whenever the wrong is of so grave a character as to require punishment over and
above the obligation of making amends. the injured party loses the indemnity
which he would have been able to exact for a less heinous injury; and the penalty on
the criminal is deprived of one of 1ts uses. that of being instrumental to the redress
of the particular evil which the crime has nflicted upon an individual.

With the twenty-eighth Lecture!™ Mr. Austin commences a new subject—Law
considered with reference to 1ts sources. and to the modes in which 1t begins and
ends: involving the distinction between written and what 1s called unwritten law:
the theory of customary law: the meaning of what 1s called equity: and the false
metaphysical distinction drawn by the Roman lawyers and by nearly all modern
junists, between law natural and positive. These theoretical considerations
involve, among other important consequences, the highly practical question of
codification. or the reduction of the laws of any country into a compact body.
expressed in fixed words. and conforming to a systematic arrangement. Whether
we regard the importance of these subjects. or the mass of illogical. unphiloso-
phical. and practically misleading speculation in which they have been enveloped.
there is no part of the field of jurisprudence on which the value of precise and
logical thought 1s more conspicuous Mr. Austin was eminently fitted to supply 1t,
both by the general quality of his intellect. and by that accurate special knowledge
of the history of nstitutions and of juristical ideas. which he had in common with
Mr. Maine. of whose masterly treatise also a great part of the value has reference to
this cluster of subjects.

Even such apparently simple phrases as “written™ and “unwritten” law. have
their full share of the ambiguity which infects nearly the whole vocabulary of legal
science. They are employed to express no less than three different distinctions
“Written law™ is used. first, in its literal sense. to denote law which is put into
writing at the time of its origin, as distinguished from “law originating in custom.
or floating traditionally amongst lawyers.”"! But this last so-called law 1s not

(*Ibid., pp 195-212 |
(Ibid.,p 195.]
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really law until re-enacted by the legislature. or enforced judicially by the
tribunals.

Secondly. written law. 1n what is called its jundical sense. means law made
directly by the sovereign legslature, as distinguished from that which 1s made by
subordinate legislatures. or by judicial tribunals In this sense of the term. laws
made by provincial or colomal legislatures are unwritten laws. as were also the
edicts of the Roman praetors But the laws made by the Roman emperors. not as
legislators by their imperial constitutions. but as supreme judges by their rescripts.
would be stvled wntten law. because made directly by the sovereign.

Thirdly (and this 1s the most important distinction). written law 1s svnonymous
with statute law, or law made (whether by supreme or subordinate authorities) n
the way of direct legislation. Unwritten law 15 judiciary law. or law made
indirectly. 1n the way of judicial decision. either by the sovereign in a judicial
capacity. or by a subordinate judge The terms statutory law and judiciary law .
being unambiguous. should be exclusively emploved where this really fundamen-
tal distinction is to be expressed.

Mr. Austin next deals with the strange notion which has prevailed among the
Roman and the majority of modern jurists. that customary law exists as law merehy
by being custom: that 1t 15 law not by the will of the legislature. but by the
spontaneous act of those who practise 1t./*' He exposes the absurdities mnvolved in
this notion. and shows that custom 1n itselt belongs not to law. but at most to
positive morality, binding only by moral sanctions—by the penalties of opinion
What was originally custom may become law. when either the legislature
(supreme or subordinate) enacts a statute 1n conformity to the custom. or the
tribunals recognise 1t, and enforce 1t by legal sanctions In both these ways.
custom. 1n all countries. is continually passing into law. But 1t has force as law
solely by the authonty of the sovereign legislator. who either shapes his direct
commands in accordance with the custom. or lends his sanctions to the tribunals.
which. 1n the discretion allowed them. annex those sanctions to the particular
practice. and render obligatory what before was only voluntary

The notion of writers on law . “'that there are positive law s which exist as positive
laws independently of a sovereign authority . 15 not limited to customary laws
It extends to the laws which. 1n the Roman system avowedly. and 1n all others
really, are modelled on the opmions and practices of prinvate lawyvers The
Responsa Prudentum. and the treatises of istitutional writers. gave birth to the
whole body of law contained in the Pandects:*" and in England “"much of the law

[*Ibid.. pp 222-4 ]

['Ibid.. p. 221 ]

[*See Johann Gotthieb Hemeccius. Elementa jurts crvelin. secundim ordinem pan-
dectarum (1727), 6th ed (1747). 10 Operum ad unnersam juris pridentiam. » vols
(Geneva: Cramer Heirs and Phlibert Bros.. 1744-49,, Vol V.pp 1-&12 ]
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of real property 1s notoriously taken from opinions and practices which have grown
up. and are daily growing up. amongst convevancers.”*! The English tribunals
(by what, when first employed. was an entirely indispensable artifice) keep up
what Mr. Austin, with reference to present circumstances. justly calls the “puerile
fiction.”!"! that these opimions and practices are mere evidence of law already
established by custom. But they well know. and every lawyer knows, that the law
thus introduced is really new . and., in the case which creates the first precedent, is
even ex post facto: though not generally liable to the condemnation implied in that
term, being commonly shaped for the purpose of fulfilling, not frustrating, the
expectations presumed to have been entertained by the parties concerned.

The fact that there 1s law which the legislature has never expressly announced,
but which 1s. with 1ts tacit consent. made by tribunals which are not regularly
authorized to enact law. but only to declare it. has thrown a vagueness over the
whole 1dea of law. which has contributed greatly to obscure the distinction
between it and positive morality. The error, that law exists as such independently
of legal sanctions. appears 1n an aggravated shape in the notion that there exists a
natural law—a law known by the light of nature. which does not emanate from
legislators. but is nevertheless binding on tribunals. and may and ought to be by
them enforced by reason of 1ts natura] obligation only This Jus Naturale has. as
Mr. Austun observes, “thoroughly perplexed and obscured the sciences of
junsprudence and ethics. ™ As the notion admits only of an histoncal explana-
tion. Mr. Austin deals with it substantially in the same manner as Mr Maine.

He expounds the origin of the Jus Gentum of the early Roman lawvers,”! a
different thing not only from mnternational law. to which the term has been
perversely transferred by modern jurists, but also from the Natural Law of modern
writers on jurisprudence. though of this last it 1s the real progenitor. The jus
gentium took 1ts rise from the necessity in which the Romans found themselves.
through the growth of their dominion. of administering justice to persons who
were not Romans—to whom the laws provided for Roman citizens were not
applicable. and who. belonging to different nations and communities, had
onginally different laws Provincials of the same province retained. as between
themselves, their old laws: but between a provincial and a Roman citizen, or
between provincials of one province and those of another. 1t was neither
convenient, nor would 1n most cases have been just. to decide disputes by a law
which was not the law of both parties. The praetors. whose decision in such cases
was probably at first arbitrary, were able to find many legal principles and
provisions which were not peculiar to erther people (as so much of the early Roman
law was peculiar to the Romans) but were common to the laws of all or of many

[*Austin, Lectures. Vol 1L, p. 235 |
[1bid..p 236.]

*bid . p 241

[*Ibid . pp 241-3 ]
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different communities. These principles and provisions there seemed no hardship
in applying to cases between persons of what would now be called different
nationalities. And where these did not furnish & rule exactly applicable to the case.
the praetors were led to supply the deficiency by rules either derived from them by
analogy. or suggested by a sense of substanual justice or expediency. In this
manner arose the idea of a body of law not pecuhar to one. but common to all
nations, on which the praetors were supposed. and supposed themselves. to have
fashioned the body of positive law which grew up under their hands Thi< law .
being abstracted from the pecuhanities both of the Jus Quiritium and of all other
local and special bodies of law or custom. was. as might naturally be expected. of a
more liberal character It was Jess charged with technical and circuitous modes of
proceeding, 1nvented to evade conflict with local or accidental prejudice It was
less infected by the freaks of fancy which. as Mr  Ausun observes. are
“omnipotent with barbarians.”™™ but in which one barbarous people 18 not hikely
to agree with another. It might be said. by comparison. to represent that portion ot
all systems. which arose from the wants and feehngs of human nature generally .
Being. for this reason. as well as from its originating 1n @ more civilized penod. far
preferable to the old Roman law . 1t became the model on which the praetors. by
their edicts. gradually modified the old law ttself. and finally (though not ull after
many centuries). aimost entirely substituted 1tself for the original Roman law  The
provisions of the more liberal jus gentium. apphed by the praetors as modifying
principles to the old law . obtained the name of Aequitas. or equity: an appellation
which became extended to the somewhat simular process by which the Court of
Chancery for ages employved itself in supplving the omissions and mitigating the
barbarities of the feudal laws of England. The explanation and elucidation of this
one word Equity. in the many senses inwhich itis used by jurists. torms the subject
of several of Mr. Austin’s lectures.*  Both historically and philosophically . they
are among the most interesting parts of the Course. though much of the matter they
contain. when once stated. appears so obyvious. that one 1s apt to forget how often
and by what esteemed authorities 1t has been misunderstood.

Now it was this Roman 1dea of a jus gentium. or portion of law common to all
nations, which grew insensibly 1nto the modern idea of Natural Law “The Jus
Naturale. or law of nature.” as Mr Maine observes. “is simply the jus eentium

[¥Ibhid . Vol 1.p 58]

["In Lectures 31. 34, and 36. Vol H. pp 250, 282-9, and 312-15 |

*I could pomnt.” say« Mr Austin. “at books and speeches, by hving Jawvers of name.
wheremn the nature of the Equity admunistered by the Chancellor. or the nature of the
Junisdiction (stvled extraordinary) which the Chancellor exercises., 1s thoroughly misunder-
stood. —wherein the anomalous distinction between Law and Equity 18 supposed to rest
upon principles necessary or universal. or iwhat 1s scarceh credible? wheren the tunctions
of the Chancellor. as exercising his extraordinary jurisdiction. are compared to the
arbitrium bont viry, or to the functions of an arbirer released from the obseryance of rules ™
(lud., pp 273-4)
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seen 1n the light of a peculiar theory.”* That theory, as both he and Mr. Austin
remark, was derived from the precept “Live according to Nature™ of the Greek
philosophical schools.!*!

After Nature had become a household word 1n the mouths of the Romans, the belief
gradually prevailed among the Roman lawyers that the old jus gentium was 1n fact the lost
code of Nature. and that the praetor. in framing an Edictal Jurisprudence on the principles of
the jus gentium. was gradually restoring a type from which law had only departed to
deteriorate

Being observed or recognised universally, these principles were supposed to have
a higher origin than human design, and to be (we quote Mr. Austin) “not so
properly rules of human position or establishment. as rules proceeding i1mmedi-
ately from the Deity himself. or the intelligent and rational Nature which amimates
and directs the universe.™ This notion. once formed. was. by an obvious process.
so enlarged as to include merely moral or merely customary rules which had
obtained general acceptance: “every rule. in short. which 1s common to all
societies. though the rule may not obtamn as positive law in all political
communities. or in any political community.™* In this manner the Natural Law of
modern writers was extended to those international usages. and those rules of
international morality. which obtained generally among nations. And by a similar
process each writer was led to include 1n his scheme of Natural Law. whatever
maxims of justice or utility approved themselves to him as an indrvidual moralist.
provided they appeared to be at once self-evident and universal. The writings
which profess to treat of the Law of Nature and Nations are a chaos of all these
materials. “In studying these writers.” says Mr Maine. “the great difficulty i«
always to discover whether they are discussing law or morality—whether the state
of international relations they describe is actual or 1deal—whether they lay down
that which is. or that which in their opinion ought to be.”* This arose from the
confused apprehension of the very meaning of law. engendered by their notion of a
Law of Nature according to which what in their opinion ought to be law. was
conceived as being. in some strange manner, law already. By this confusion they
have spread a thick fog over the distinctions and demarcations which separate the
three different notions, positive law. positive morality. and deontology. or
morality as it ought to be.

The influence of the imaginary Law of Nature over modern thought has been

*Anctent Law, p. 52.

[*Austin, Lectures. Vol. 11. pp. 249. 254: Ancient Law, p. 54 For the precept. sec
Diogenes Laertius. Lives of Eminent Philosophers (Greek and English), trans. R.D. Hicks,
2 vols. (London" Hememann; New York Putnam’s Sons. 1925). Vol. Il p. 194(VII, 87 ]

‘Ancient Law, p. 56.

Lectures, Vol 11, p. 261

*Ibid.. p 260.

‘Ancient Law . p. 97.
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all-pervading; on the whole. however, still greater on the Continent than in
England. Mr. Maine very truly affirms, that “the theory of natural law 1s the source
of aimost all the special 1deas as to law. politics, and society, which France during
the last hundred years has been the instrument of diffusing over the western world.
The part” (he continues) “played by jurists in French historv. and the sphere of
Jural conceptions 1n French thought. have always been remarkably large:™ and 1n
the latter half of the last century. when other old modes of thought were breaking
up. the calamitous influence of Rousseau (calamitous at least in this respect)
became powerfully operative 1n strengthening this particular delusion. Coleridge.
in the Friend. has maintained. with much force of argument. that the thrusting of
immutable principles of morality into the province of law. and assuming them as
the only legitimate basis of politics. 15 the essence of Jacobinism ™' It 15 the
essence not specially of that. but of a general mode of thought which prevails
among French thinkers of all political opinions. As a general rule. French
speculation knows no distinction or barrier between the province of morals and
that of politics or legislation. While. on the one hand. 1t tends to impose on morals
(for this, however, Catholic thought and the influence of the Canonists are partly
responsible) all the formality and hteralness of juridical rules: on the other. 1t
invests the creations of pure legal institution—the law of property for example—
with the sacredness and indefeasibility of the fundamental doctrines of morals: and
cannot bear to discuss such a question, for instance. as copyright. on grounds of
general expediency, but insists on clenching 1t by affirming or denving an assumed
absolute right in authors to hold the produce of their brain. by themselves or their
representatives. as permanent property to the end of time.

The influence. for good and for evil. of the theory of a Law of Nature. 1s
delineated by Mr Maine more fully than was compatible with Mr Austin’s more
extensive design. There is no doubt that for a long penod the good side of the
influence predominated. It assisted mankind in disencumbering themselves from a
superstititous reverence for the institutions which had historically grown up
their several countries. It accustomed them to test particular laws by general
principles of some sort. and gave them a type of excellence of which simplicity and
svmmetry were among the supposed characteristics. Finally. 1t disregarded all
distinctinns between man and man. between citizen and foreigner. noble and
burgess. burgess and peasant: and Mr. Maine is of opinion “that to the assumption
of a Law Natural we owe the doctrine of the fundamental equality of human
beings. ") When almost evervthing which was artificial was oppressive. the
reaction in favour of what was supposed to be natural had 4 healthy tendency.
though we now know that the real natural state (if natural means pnmitive ). mstead

*bid . p. 80

[*Samuel Tavlor Coleridge. The Friend. 3 vols (London Rest Fenner. 18181, Vol 1,
pp 308-9 |

["Ancient Law. p 92.}
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of being the reign of justice and freedom, is a condition of more universal tyranny
than any form whatever of civilized life. But whatever power of liberalizing mens
minds may once have belonged to the doctrine of Natural Law. that power is now
exhausted; the doctrine has done all 1t can do in that direction. and 1ts remaining
influence serves only to make men greater bigots. not indeed to the peculiar vices
of any given system, but to whatever vices have existed from the beginning in them
all. Meanwhile, the theory of law must be a mass of contradiction as long as the
imaginary Natural Law retains any authority int: for as every actual system of law
has been shaped out by conflicting instincts. a theory generalized from what they
have in common is necessarily full of conflicting principles. and affords. on both
sides of every controverted point. arguments which, 1if the theory be granted. are
all equally unanswerable.

In the thirty-seventh Lecture'’ Mr. Austin commences discussing the
differences which distinguish statute from judiciary law: the advantages and
disadvantages of judicial legislation, and the possibility and desirableness of
excluding it for the future. and converting all judiciary law 1nto statute—in other
words, codification. From this excellent discussion we shall permit ourselves, 1n
consideration of its great practical moment. to give a longer quotation than we
have ventured to make from any other portion of the Course. It 1s taken from the
place in which. after remarking on some disadvantages erroneously attributed to
Judiciary law, Mr. Austin points out the evils which are really inherent in it.

First. A judiciary law (or a rule of judiciary law ) exists nowhere 1n fixed or determinate
expressions. It lies in concreto. or it 1s implicated with the peculianties of the particular case
or cases. by the decision or decisions whereon, the law or rule was established Before we
can armive at the rule, we must abstract the ratio decidendi (which really constitutes the rule)
from all that 1 peculiar to the case through which the rule was ntroduced, or to the
resolution of which the rule was originally applied. And in trying to arrive at the rule by this
process of abstraction and induction. we must not confine our attention to the general
positions or expressions which the judicial legislator actually employved. We must look at
the whole case which it was his business to decide. and to the whole of the discourse by
which he signified his decision. And from the whole of his discourse. combined with the
whole of the case. we must extract that rano decidend:. or that general principle or ground.
which truly constitutes the law that the particular decision established.

But the process of abstraction and induction to which I now have alluded. 15 not
uncommonly a delicate and difficult process. 1ts difficulty being proportioned to the number
and the intricacy of the cases from which the rule that 1s sought must be abstracted and
induced. Consequently. a rule of judiciary law is less accessible and knowable than a statute
law .. And it must be recollected. that whether 1t be performed by judges applying the rule
to subsequent cases. or by private persons in the course of extra-judicial business, this
delicate and difficult process 1s commonly performed in haste. Insomuch that judges in the
exercise of their judicial functions. and private persons in their extra-judicial transactions,
must often mustake the import of the rule which they are trying to ascertain and apply.

[*Vol 1II, pp. 321-47. The discussion continues through Lectures 38 and 39. from
the latter of which Mill takes the long extract below. ]
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And this naturally conducts me to a second objection: namely. that judiciary law
(generally speaking) 15 not only applied n haste. but 1s also made 1n haste. It 18
made (generally speaking) in the hurry of judicial business. and not with the mature
deliberation which legislation requires. and with which statute law 1s or mught be
constructed. .

There is more of stability and coherency in judiciary law than might. at the first blush ., be
imagined. But though 1t be never so stable and never so coherent. every system of judiciary
law has all the evils of a system which 1s really vague and inconsistent This arises mainly
from two causes. the enormous bulk of the documents 1n which the law must be sought, and
the difficulty of extracting the law (supposing the decisions known) from the particular
decided cases 1n which 1t lies imbedded

By consequence. a system of judiciary law (as every candid man will readily admits 1s
nearly unknown to the bulk of the community. although they are bound to adjust their
conduct to the rules or principles of which 1t consists Nay. 1t 1s known impertectly to the
mass of lawyers, and even to the most experienced of the legal profession. A man ot Lord
Eldon's legal learning. and of Lord Eldon’s acuteness and comprehension. mayv know
where to find the documents 1n which the law 1s preserved. and may be able to extract from
the documents the rule for which he 15 seeking To a man, therefore. of Lord Eldon’s
learning. and of Lord Eldon’s acuteness. the law mught really serve as a guide of conduct
But by the great body of the legal profession (when engaged 1n advising those who resort to
them for counsel), the law (generally speaking) 1s divined rather than ascertained And
whoever has seen opinions even of celebrated lawvers. must know that they are often
worded with a discreet and studied ambiguity. which. whilst 1t saves the credit of the
uncertain and perplexed adviser. thickens the doubts of the party who 1s seeking instruction
and guidance. And as to the bulk of the community—the simple-minded laity (to whom. by
reason of their simplicity . the law 1s so benigni—they might as well be subject to the mere
arbutrium of the tribunals. as to a system of law made by judicial decisions A few of its rules
or principles are extremely simple. and are also exemplified pracucally in the ordinary
course of affairs. Such. for example. are the rules which relate to certain crimes. and to
contracts of frequent occurrence And of these rules or principles. the bulk of the
community have some notion But those portions of the law which are somewhat complex,
and are not daily and hourly exemplified in practice, are by the mass of the community
utterly unknown, and are by the mass of the community utterly unknowable Of those. tor
example. who marry. or of those who purchase land. not one 1n a hundred (I will venture to
affirm) has a disinct notion of the consequences which the law annexes to the transaction

Consequently. although judiciary law be really certain and coherent. it has all the
mischievous effect (in regard to the bulk of the community) of ex post facto legislation
Unable to obtain professional advice. or unable to obtain advice which 1s sound and safe.
men enter 1nto transactions of which they know not the consequences. and then (to their
surpnise and dismay) find themselves saddled with duties which they never contemplated

The ordinary course is this.—

A man enters into some transaction (say. for example. a contract) either without advice.
or with the advice of an incompetent attorney .

By consequence, he gets into a scrape

Finding himself 1n a scrape. he submats a case. through his attorney, to counsel

And. for the fee to attorney and counsel. he has the exquisite sauisfaction of learning with
certainty that the mischief 1s uremediable

{1 am far from thinking. that the law ever can be so condensed and simphified. that any
considerable portion of the community may know the whole or much of 1t

But I think that 1t may be so condensed and simplified. that /awxers may know it and that
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at a moderate expense. the rest of the community may learn from lawyers beforehand the
legal effect of transactions 1n which they are about to engage

Not to mention (as I shall show. when 1 come to the ranionale of the distinction between
Law of Things and Law of Persons) that the law may be so arranged, that each of the
different classes of persons may know something of the part of it with which they are
particularly concerned

Forms, too. for the more usual transactions might be made out by the legislature. ]

The evil upon which I am nsisting 1s certainly not peculiar to yudiciary law Statute law
badly expressed, and made bit by bit. may be just as bulky and just as inaccessible as law of
the opposite kind. But there 1s this essential difference between the kinds of law. The evil 1s
inherent 1n judiciary law. although 1t be as well constructed as judiciary law can be But
statute law (though it often 15 bulky and obscure) may be compact and perspicuous. 1f
constructed with care and skill

Fifthly: I am not aware that there 15 any rest by which the vahidity of a rule made judicially
can be ascertained.

Is it the number of decisions in which a rule has been followed, that makes 1t law binding
on future judges? Or 15 it the elegantia of the rule (to borrow the language of the Roman
lawyers), or its consistency and harmony with the bulk of the legal system? Or 1s 1t the
reputanion of the judge or judges by whom the case or cases introducing the rule was
decided? . .

We never can be absolutelv certain (so far as | know) that anyv judiciary rule 1s good or
vahd law, and will certainly be followed by future judges in cases resembling the cases by
which it has been introduced

Here. then, is a cause of uncertainty which seems to be of the essence of judiciar law
For I am not aware of any contrivance by which the inconvenience could be obviated

Sixthly: In consequence of the implication of the rano decidend: with the peculianties of
the decided case. the rule established by the decision (or the raro, or the general principle ot
the decision) 15 never or rarely comprehensive It 1s almost necessarily confined to such
future cases as closely resemble the case actually decided although other cases more
remotely resembling may need the care of the legislator In other words, the rule 1¢
necessanly limited to a narrow species or sort, although the genus or kind, which includes
that species or sort, ought to be provided for at the same time by one comprehensive law

This is excellently explained by Sir Samuel Romlly.

“Not only is the judge, who at the very moment when he is making law. 18 bound to
profess that it is his province only to declare 1t. not only is he thus confined to technical
doctrines and to artificial reasoning—he is further compelled to take the narrowest view
possible of every subject on which he legislates. The law he makes 1s necessarily restricted
to the particular case which gives occasion for its promulganon Often when he 1s providing
for that particular case, or according to the fiction of our Constitution., 1s declanng how the
ancient and long-forgotten law has provided for 1t. he represents to himself other cases
which probably may arise. though there is no record of their ever having vet occurred.
which will as urgently call for a remedy as that which 1t 1s hus duty to decide. It would be a
prudent part to provide. by one comprehensive rule. as well for these possible events. as for
the actual case that 15 in dispute. and. while terminating the existing litigation, to obviate
and prevent all future contests This, however. 1s, to the judicial legislator. stnictly
forbidden: and if, in illustrating the grounds of his judgment, he adverts to other and
analogous cases, and presumes to anticipate how they should be decided. he 1s considered as
exceeding his province; and the opinions thus delivered are treated by succeeding judges as
extra-judicial, and as entitled to no authority !

[*Samuel Romilly, “Bentham on Codification.” Edinburgh Review . XXIX (Nov .
1817). 231 }
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[Hence, exigencies of society provided for bit by bit. and therefore slowly.

Hence, further, immense volume of the documents in which the law 1s recorded. For in
lieu of one comprehensive rule determining a genus of cases., we have many several and
narrow rules severally determining the species which that genus includes ]

And this inconvenience (for a reason which I have noticed above)™' 1s probably of the
essence of judiciary law So delicate and difficult 1s the task of legislation. that anv
comprehensive rule, made in haste. and under a pressure of business. would probably be ill
adapted to meet the contemplated purpose It 1s certain that the most experienced. and the
most learned and able of our judges, have commonly abstained the most scrupulously from
throwing out general propositions which were not as proximate as possible to the case
awaiting solution: though the ratio decidend: t(or ground or principle of decision) 1s
necessarily a general position applying to a class of cases. and does not concern exclusively
the particular case 1n question. . . .

Seventhly. Wherever much of the law 1s judiciary law . the statute law which coexists with
it. 1s imperfect, unsystematic, and bulky.

For the judiciary law 15, as 1t were, the nucleus around which the statute law 15 formed.
The judiciar;' law contains the legal dictionary . or the definitions and expositions (in so far
as such exist) of the leading technical terms of the entire legal system The statute law 15 not
a whole of 1itself, but 15 formed or fashioned on the judiciary law. and tacitly refers
throughout to those leading terms and principles which are expounded by the judiciany

Wherever. therefore. much of the law consists of judiciary law . the statute law 1s not of
itself complete. but 1s merely a partial and irregular supplement to that judiciary law which
1s the mass and bulk of the system The statute law 1s not of itself an edifice. but 1s merely a
set of uregular unsystematic patches stuck from time to time upon the ed:fice reared by
judges. . .

Wherever. therefore, much of the law consists of judiciary law . the entire legal svstem. or
the entire corpus juris, 1s necessarily a monstrous chaos partly consisting of judiciary law.
introduced bit by bit. and imbedded in a measureless heap of particular judicial decisions.,
and partly of legislative law stuck by patches on the judiciary law. and mmbedded n a
measureless heap of occasional and supplemental statutes

Since such [continues Mr  Austin] are the monstrous evils of judicial legislation. 1t would
seem that the expediency of & Code. or of a complete or exclusive body of statute law . will
hardly admit of a doubt Nor would 1t. provided that the chaos of judiciany law and of the
statute law stuck patchwise on the judiciary could be superseded by a good code For when
we contrast the chaos with a positive code. we must not contrast it with the very best of
posstble or concenable codes. but with the code which. under the given circumstances ot
the given community. would probably be the result of an attempt to codify *

The expediency of codification at a particular ime and place depends on the
question. “Are there men. then and there. competent to the task of successful
codification?"") The difficulty of the work no one feels more strongly. or has
stated more emphatically. than Mr. Ausun. He considers “the techmical part of
legislation incomparably more difficult than what may be stvled the ethical.”
holding it “far easier to conceive justly what would be useful law. than so to

[*Lectures. Vol. Il p 362. quoted at p 188 aborve |

*Lectures. Vol 11 pp 359-70 [For an explanation of the square-bracketed passages.
which were added by Sarah Austin. see her "Preface.” thid . p n |

['Ibd.. p. 370 |

Ulbd . p 373 ]
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construct that same law that 1t may accomplish the design of the law-giver:™ an
opinion which, in its full breadth of statement. we should hesitate to endorse. Butit
will readily be admitted that the two qualifications are different, that the one is no
guarantee for the other. and that the talent which 1s merely instrumental 1s. 1n any
high degree of perfection. nearly if not quite as rare as that to which it 1s
subordinate.

The expediency, therefore. of codification in England and at the present time,
Mr. Austin does not discuss; but he shows “the futility of the leading or principal
arguments which are advanced against codification. considered generally or in
abstract.”™) Unhappily a great part of the matter which he delivered on this
subject is missing from the manuscript. But 1ts place is partly supphed by the
abundant notes and memoranda relating to the subject, which have been found
among his papers, and of which the “Notes on Codification.™ appended to the third
volume, are but a part.!”! We shall quote only one passage. which belongs to the
Lectures, and 1s reproduced in the pamphlet on the Study of Jurisprudence. 1t1s a
reply to the common objection that statute law cannot include all cases. Mr. Austin
shows that it can at least include all those which are covered by judictary law.

The current objection to codification 1s the necessary incompleteness of a code 1t 1s sand
that the individual cases which may arise 1n fact or practice are infinite. and that, therefore,
they cannot be anticipated. and provided for. by a body of general rules. The objection (as
applied to statute law generally) is thus put by Lord Mansfield in the case of Omichund and
Barker (He was then Solicitor-General ) “Cases of Law depend upon occasions which
give nise to them. All occasions do not arise at once A statute very seldom can take in all
cases. Therefore the common law that works itself pure by rules drawn from the fountains ot
Justice, 1s superior to an act of parliament as

My answer to this objection 1s. that 1t 1s equally applicable to all law: and that it implies 1n
the partisans of judiciary law {who are pleased to insist upon 1t) a profound 1gnorance. or a
complete forgetfulness, of the nature of the law which 15 estabhished by judicial decisions

Judiciary law consists of rules, or 1t 1s merely a heap of particular decisions inapphicable
to the solution of future cases On the last supposition. 1t 1s not law at all and the judges whoe
apply decided cases to the resolution of other cases, are not resolving the latter by any
determinate law, but are deciding them arbitrarily.

The truth, however, is. that the general grounds or principles of judicial decisions are as
completely law as statute law itself, though they differ considerably from statutes 1n the
manner and form of expression. And being law. 1t 1s clear that they are Liable to the veny
imperfection which 1s objected to statute law. Be the law statute or judiciary, 1t cannot
anticipate all the cases which may possibly arise in practice

The objection implies. that all judicial decisions which are not applications of statutes are
merely arbitrary. It therefore involves a double mistake It mistakes the nature of judiciary
law, and it confounds law with the arbitrium of the judge. Deciding arbitranly. the judge.

*Ibid., p. 371.

[¥Ibid . p. 373.]

['Ibd.. Vol 111, pp. 275-98.]

[*William Murray, Speech for the Plamtiff in the Case of Omychund v Barker, 1744, 1n
26 English Reports 22-3.]
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no doubt, may provide for all possible cases. But whether providing for them thus be
providing for them by law, [ leave it to the judicious to consider.

If law. as reduced into a code, would be incomplete, 5015 1t incomplete as not so reduced
For codification is the re-expression of existing law. It is true that the code might be
mcomplete. owing to an oversight of redactors. But this 1s an objection to codification in
particular. . .

Repeution and inconsistency are far more likely. where rules are formed one by one (and.
perhaps, without concent. by many distinct tribunals). than where all are made at once by a
single mndividual or body, who are trving to embrace the whole field of law. and so to
construct every rule as that 1t may harmonize with the rest.

And here 1 would make a remark which the objection mn question suggests. and which to
my understanding is quite conclusive

Rules of judiciary law are not decided cases. but the general grounds or principles (or the
rationes decidend!) whereon the cases are decided. Now. by the practical admussion of
those who apply these grounds or pninciples. they may be codified. or turned 1nto statute
laws For what 1s that process of induction by which the principle 15 gathered before 1t 1s
apphed. but this very process of codifving such principles. performed on a particular
occaston. and performed on a small scale” If 1t be possible to extract from a case. or from a
few cases. the ratio decidend:. or general principle of decision. 1t 1s possible to extract from
all decided cases their respective grounds of decisions. and to turn them 1nto a bods of Jaw .
abstract in 1ts form. and therefore compact and accessible Assuming that judiciany law 1
really law, 1t clearly may be codified.

1 admut that no code can be complete or perfect But it may be less incomplete than
Judge-made law . and (f well constructed) free from the great defects which [ have ponted
out in the latter. It may be brief, compact. systematic. and theretore knowable as far as 1t
goes. (Vol. IL. pp 374-7.)

The “*Notes on Codification™ contain. mn substance. all that 1« required to meet
any of the objections against codification generally. or in the abstract.” but their
form is too completely that of a mere syllabus, to be acceptable to the general
reader. We shall quote. however. as a specimen. and for its practical importance.
one excellent passage. containing the author’s view of the real difficulues of
codification, and the conditions necessary for rendering 1t advisable.

*The most popular. though one of the most superticial. of the objections. 15 the supposed
failure of existing codes. especially the French and the Prussian To this Mr Austin
answers, substantially. two things. First. that the failure of the French and Prussian codes
has been greatly exaggerated. and that. with all their defects. they are still vastly supenior to
the state of things which preceded them Secondly . that in so far as those codes do fall short
of what 1s required 1n a code. 1t 1« owing to defects which are obvious and avordable. and.
above all, because thev are not really codes. for the Code Napoleon 1s without a single
definition. and the Prussian Code has none that are adequate. so that the meaming of all the
law terms had either to be fixed by judiciary law . or ascertained by reterring back to the old
law which was supposed to have been superseded Far from being an\ evidence against a
code, those compilations are a most satisfactors proof of the great amount of good which
can be done even by the merest digest [See Ausun. Lectures. Vol 111 pp 292-4 For the
French and Prussian Codes. see Code cnil des Frangais (Pans Impnimenie de la
répubhique. 1804. and Aligemeines Landrecht fur die Preussischen Staaten (5 Feb . 1794 |
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The great difficulty 1s. the impossibility that any one man should perform the whole But
if done by several. it would be incoherent. unless all were imbued with the same principles.
and all versed 1n the power of applying them. The great difficulty, therefore. 1s to get a
sufficient number of competent men. versed i common studies and modes of reasoning
This being given. codification 15 practicable and expedient

Peculiarly technical and partial knowledge of English lawvers No English lawyer 15
master even of English law, and has, therefore. no notion of that interdependency of parts of
a system. on which 1ts successful codification must depend

A code must be the work of many minds The project must be the work of one. and revised
by a commussion. The general outline, the work of one. might be filled up by divers.

All-importance in codificanion of the first intention. Till minds are trained. it will scarcely
succeed. How the difficulty 1s to be surmounted Necessity for men versed in theory . and
equally versed 1n practice. or rather. of a combnation of theorists and practitioners
Necessity for preliminary digests. or for warting tll successful jurists and junisprudence are
formed through effectual legal education (Vol 1. pp. 278-9 )

Having concluded the subject of Law in general. regarded under its different
aspects. Mr. Austin proceeds to consider the parts of which a corpus juris 1s
necessarily composed. and the mutual relations of those parts *' As already
observed, he adheres in the main. though with some not unimportant improve-
ments, to the classification and arrangement of the Roman law, or rather of its
modern expositors, who have carried out the ideas of the classical jurists with a
precision still greater than theirs.

Mr. Austin gives excellent reasons for rejecting their primary division, followed
by most modern writers. 1nto public and private law, and shows how the various
parts which compose the former of these should be disposed of . This being set
aside, the leading division ts into what are termed by the Roman lawvers. Law of
Persons and Law of Things—jus personarum and jus rerum. strangely mustrans-
lated by Hale and Blackstone mto righrs of persons and rights of things.!"! The
original expressions are extremely ili-chosen, and have been an ignis faruus to law
writers, both in ancient and modern times. The Law of Persons (agreeably to one
of the meanings of the word persona) 1s the law of Starus or conditions—ot the
rights and obligations peculiar to certain classes of persons, on whom a peculiar
legal stamp has been set. And, in contradistinction. the Law of Things 1s the law
common to all persons, together with the pecuhar laws relating to other classes of
persons not so specially marked out from the rest. But this has seldom been
properly understood by law writers. They have imagined that persons (personae).
in this acceptation, meant persons 1n the ordinary sense—human beings: and
forgetting that in this sense all law. and all rights and obligations. relate to persons.
they supposed that the Law of Persons. as distinguished from that of Things, ought

[*Lectures, Vol 1l.p 381 |

*Lecture 44 [ibid. . pp. 435-9)

["See ibid . pp 381-449. The references are to Matthew Hale, An Analvsis of the Law
{London: Walthoe. 1713). p 1. and Blackstone. Commentaries, Vol 1. p 118 ]
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to contain all law which deals with those interests of persons which have no (or but
shight) reference to things. Hence Blackstone places in the Law of Persons what he
calls Absolute Rights, being those which belong to all persons without exception,
such as the right to life, to personal security, to reputation—rights which, looked at
from the pont of view of the Roman lawyers. belong even more pre-eminently
than any others to the Law of Things.!*'

Those jurists who have understood the meaning of the Roman lawvers more
correctly than Blackstone, have exhausted their ingenuity 1n search of metaphysi-
cal reasons why some peculianties of legal position have been accounted Status.
and included 1n jus personarum. while others. equally marked and equally
important. have been retained in the Law of Things. Mr. Austin minutelv
examines and criticizes these subtleties. and. after 4 full review of them. decides
that the division has no logical or metaphysical basis at all.!"" It rests solely on
convenience. Executors. heirs. trustees, proprietors. contractors. &c., are as
much classes of persons as parents. guardians. infants. magistrates. and the like:
vet they are never accounted status. and the laws which concern them are always
included in the Law of Things. No reason can be given why the one group shouid.
and the other should not. be detached from the general body of the law and placed
apart, except that the laws relating to the one “have no necessary coherencs with
the bulk of the legal system.” and need not. generally speaking. be taken mnto
consideration 1n order to understand the law as a whole: while the others “have
such a coherency with the bulk of the legal system. that 1f they were detached from
it the requisite continuity 1n the statement or exposition of it would be lost.”*

As much of the law. then. as relates to certain peculiar legal positions. 1s
remanded to a separate branch. which naturally should be placed afrer the general
law ., or jus rerum. The Roman institutional writers, by placing the Law of Persons
first. gave one among several proofs that even they had not a perfectly clear
conception of the distinction which theyv had themselves drawn.

In proceeding to subdivide the Law of Things. Mr Austn adopts from the
Roman lawyers their principle of grounding the general division of the corpus juris
upon a classification of rights. But he selects as his primary division of rights tand
of the corresponding duties) a distinction not specially recogmised by those writers

The Roman lawyers primanly divided nights into jura in rem. or rights availing
against all the world. and jura in personam. or nghts availing against determinate
persons only.” Of the former. the nght of domimon or property 1s the most

[*Commentaries, Vol 1. pp. 119ft.. Austin. Lecrures. Vol 1L pp 179-80 |

["Lectures. Vol 11, pp 400-18 ]

“Ibid . p. 413

“These phrases were devised by the modern civilians The classical qurists expressed the
same distinction by the ambiguous terms dominum (1n the largest sense in which that word
was empioyed) and obligatio. a name which, 1in the Roman law . 1s unfortunately gnen to
nights as well as to obligations. {See Ausun. Lectures. Vol 1. p 33 Vol 1L p 190 ]
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familiar instance. My right of ownership in a thing, is constituted by a duty or
obligation imposed on all persons not to deprive me of the thing, or molest me in its
enjoyment. Of rights in personam. the most prominent example is a right by virtue
of a contract. If B has contracted with A to deliver certain goods, A has a right,
answering to the legal obligation on B, but the right is against B alone. Until they
are delivered. A has acquired no right to the goods as against other persons. If the
goods came into the possession of a third party, through (for example) a wrongful
resale by B, A would still have his onginal nght as against B, and might have a
right to damages besides, but he could not by process of law recover the goods
themselves from the new possessor. A’s right. therefore, is not in rem, but in
personam. meaning in personam determinatam. The distinction between these
two classes of rights belongs to universal jurisprudence. for every system of law
must establish rights of both kinds: and the difference between them is connected
with practical differences in the legal remedies. Among rights in rem must be
reckoned the right to life, to reputation. to the free disposal of one’s person and
faculties, to exemption from bodily harm or indignity. and to any external thing of
which one is the legal owner. To these must be added the limited right 1n a thing
owned by some one else, which is called servitus or easement, such as a right of
way over another person’s land.

Rights in personam. or availing against a determinate person or persons. are
divided by Roman jurists into rights (in their unhappy phraseology obligationes)
ex contractu, and nights (or obligationes) ex delicto, with two muscellaneous
appendages. rights quasi ex contractu and quasi ex delicto. By quasi-contracts are
not to be understood implied contracts, differing from express ones only in that the
engagement is signified by conduct instead of words. Such tacit engagements are
real contracts, and are placed in the law of contract. The term quasi-contract
applies to cases in which there has not been, and is known not to have been. any
engagement, either express or tacit, but in which the ends of legislation require that
the same legal obligations shall be imposed as if the party had entered into an
engagement. The case commonly used as an illustration is solutio indebiti—
the obligation of a person to whom a payment has been made under a mistake.
to refund the amount. Obligations quasi ex contractu are, therefore, simply
miscellaneous obligations which cannot be reduced to any of the other classes. The
third class, obligations (or rights) arising from offences. is. we venture to say. a
stumbling-block to all clear-headed persons when they begin the study of the
Roman law. Mr. Austin retains it, but suppresses the fourth class, quasi ex delicto.
it being quite needless to have rwo repositories for merely miscellaneous
obligations without any positive feature in common. The term quasi-contracts,
rightly understood, includes them all. As Mr. Austin expresses it, “one fiction
suffices.” “The terms are merely a sink into which such obligatory incidents as are
not contracts, or not delicts, but beget an obligation as if. &c.. are thrown without
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discrimination. And this is the rational view which Gaius has taken of the
subject.”*

Though Mr. Austin retains the class of rights ex delicto. it is here that his
classification most materially deviates from that of the Roman jurists. Instead of
making rights ex delicto a secondary, he makes them a primary class. Instead of
co-ordinating them with rights from contract and from quasi-contract, as species of
Jjura in personam, he opposes them to all other rights. in rem and in personam
taken together. His division of rights in general. is into Primary . and what he terms
Sanctioning, Rights.!*! The characteristic of these 1s. that they exist only for the
sake of the primary. Primary rights and duties have a legal existence only by virtue
of their sanctions. But in order that the sanctions may be applied. legal provisions
are necessary, by which other rights are created and duties imposed. These
secondary rights and duties are the subject-matter of Penal Law and of the Law of
Procedure. They correspond partly (though. as we shail see. not entirely ) with the
obligationes ex delicto of the Romans. and admut of being classed as nghts and
duties arising out of offences. As such. they are agamn divided by Mr. Austin into
“Rights and Duties arising from Civil Injunes.” and “Duties and other Conse-
quences arising from Crimes.™"! The basis which the Roman jurists assumed for
their division of nights 1n general—the distinction between rights 11 rem and in
personam—is rtetamed by Mr. Ausun only for primary nights. The following
table.'*! abridged from one annexed to the author’s Outhne. will serve as a rough
ground-plan of his distribution of the field of law:

Law
\
Law of Things Law ot Persons or Status
/._/\
Primary nights Sanctioning rights (and duties)
(and duties)

y A N — \
Rights Rights Combimations ot Rights and duties  Duties and other
in rem in personam nights in remand  derived from Civil  consequences

nghts in personam Injuries arsing from
A Crnimes
Rights Rights
ex contractu quasi ex

contractu

*Ibid . pp. 134-5 [For the reference to Gams. see Hemneccius, Elementa jurts civili
secundum ordinem pandectarum. 1n Operum. Vol V. p 660 (XLIV. vii. 380 ]

[*Austin, Lectures. Vol. 1. pp. 450-63 |

["Ibd., pp. 189-91 |

[*Ibid . Vol 111, Table V1II |
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The remaining Lectures are devoted to the examination and elucidation of the
particulars included under these heads. And. with all their incompleteness (which,
as with the broken arches in Addison’s “Vision,” becomes greater as we approach
the point where they cease altogether),!*! their value to the student will be found
to be very great. We would particularly direct attention to the treatment of Domunium
or Property. in its various senses. with the contrasted conception of servitus or
easement.!”) The nature and boundaries of these two kinds of rights are made so
transparently clear, that it requires some acquaintance with the speculations of
jurists to be able to believe that any one could ever have misunderstood the subject.

But is the division and arrangement of law n general, expressed in the table.
wholly unimpeachable? We do not mean 1n point of mere correctness. It satisfies
the fundamental rules of logical division 1t covers the whole subject. and no one
part overlaps another. It affords an arrangement 1n which 1t is at least possible to
lay out perspicuously the whole of the matter: and if the proper mode of ordering
and setting out a body of law 1s to ground 1t upon a classification of rights. no better
one for the purpose could probably be made.

But the purely logical requisites are not the only qualities desirable 1n a scientific
classification. There is a further requisite—that the division should turn upon the
most important features of the things classified: 1n order that these. and not points
of minor importance, may be the points on which attention 1s concentrated. A
classification which does this. 1s what men of science mean when they speak of a
Natural Classification. To fulfil this condition may require. according to
circumstances, different principles of division: since the most important properties
may either be those which are most important practically. by their bearing on
human interests. or those which are most important scientifically, as rendering it
easiest to understand the subject—which will generally be the most elementar
properties.

In the case now under consideration, both these indications coincide. They both
point to the same principle of division. Law is a system of means for the attainment
of ends. The different ends for which different portions of the law are designed. are
consequently the best foundation for the division of it. They are at once what is
most practically important in the laws. and the fundamental element in the
conception of them—the one which must be clearly understood to make anything
else intelligible. Is, then, this requirement. of distinguishing the parts of the corpus
Juris from one another according to the ends which they subserve, fulfilled by a
division which turns entirely upon a classification of rights?

It would be so, if the ends of different portions of the law differed only in respect
of the different kinds of Rights which they create. But this is not the fact. The rights

{*Joseph Addison, “The Vision of Mirzah,” Spectator. No. 160 {1 Sept., 1711). p. 1 |
[ Austin, Lectures, Vol. 111, pp. 2-3. 13.}
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created by a law are sometimes the end or purpose of the law . but are not always so.

In the case of what Mr. Austin terms Primary Rights.!*! the rights created are
the very reason and purpose of the law which creates them That these rights may
be enjoyed is the end for which the law is enacted, the duties imposed. and the
sanctions established

In that part of the law. however. which presupposes and grows out of wrongs—
the law of civil injunes. of crimes. and of civil and criminal procedure
—the case 15 quite otherwise. There are, 1t 15 true. rights (called. by Mr. Austin.
Sanctioning Rights)!"! created by this portion of the law. and necessary to its
existence. But the laws do not exist for the sake of these nghts: the rights. on the
contrary. exist for the sake of the laws. They are a portion of the means by which
those laws effect their end. The purpose of this part of the law 15 not the creation of
rights. but the application of sanctions. to give effect to the rights created by the
law in its other departments. The sanctioning rights are merely instrumental to the
sanctions; but the sanctions are themselves mstrumental to the primary rights. The
filiation of the ideas. proceeding from the simple to the more complex. is as
follows:

1. Primary Rights, with the correlative Duties

2. Sanctions.

3. Laws determining the mode of applying the Sanctions.

4. Rights and Duties established by those laws. for the sake of. and as being
necessary to, the application of the Sanctions.

It appears from these considerations. that however suitable a groundwork the
classification of rights may be for the arrangement of that portion of the law which
treats of Primary Rights (commoniyv called the Civil Code —in the Penal Code and
Code of Procedure the rights thereby created are but a secondary consideration, on
which it is not well to bestow the prominence which 1s given to them by carrving
out into those branches the same principle of classification. We do not mean that
rights ex delicto can be left out of the classification of nights for the purposes of the
Civil Code. They are rights. and being so. cannot be omutted 1n the catalogue, But
they should. we apprehend. be merelv mentioned there. and their enumeration and
definition reserved for a separate department. of which the subject should be. not
Rights. but Sanctions. If this view be correct. the primary division of the body of
law should be into two parts. First. the Civil Law . containing the defimtion and
classification of rights and duties. Secondly. the law of Wrongs and Remedies
This last would be subdivided into Penal Law. which treats of offences and
punishments. and the law of Procedure. If this were a mere opinion of our own. we
should hesitate to assert 1t against a judge in all respects so much more competent

[*Ibid . Vol 1, pp. Ixxv-Ixxix. xevin, Vol 1L pp 450-63 |
['Ibid )
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as Mr. Austin; but if his great authority is against us. we have with us that of
Bentham. James Mill. and the authors of, we believe. all modern codes.!*!

Not only does this more commonplace distribution and arrangement of the
corpus juris appear to us more scientific than Mr. Austin’s; we apprehend that it is
also more convenient. Mr. Austin. 1n fact. has been driven, by the plan he adopted,
to the introduction of a logical anomaly. which he himself acknowledges. There
are, as he rightly holds, legal duties which are absolute. that 1s, which have not
only for their ultimate but for their immediate and direct object the general good.
and not the good of any determinate person or persons, and to which, therefore.
there are no correlative rights. Now . in a classification grounded wholly on nights,
there is no place for duties which do not correspond to any rights It being
impossible to class these duties with jura in rem or in personam, Mr. Austin treats
of them under the head of Sanctioning Rights. The difficulty, however, is not in
knowing under what kind of rights to place them, but in placing them under nights
at all. Duties which answer to no rights, have no more natural affinity with
Sanctioning than they have with Primary rights. Why then is this. as 1t undoubtedly
is, their proper place in the classification? Because, though the duties have no
affinity with rights. the wrongs which are violations of those duties have an affinity
with the wrongs which are violations of nights. Violations of absolute duties are
Crimes; many violations of rights are also Crimes; and between crimes of these
two sorts there 1s no generic difference which it is necessary that either penal law or
criminal procedure should recognise. Now. if the second great division of the law
is regarded (which we think it ought to be) as conversant not directly with Rights.
but with Wrongs, the wrongs in question, which are violations of absolute duties.
take their place among other wrongs as a matter of course. But in a classification
grounded on Rights. they are altogether an anomaly and a blot. There is no place
marked out for them by the principle of the classification; and to include them in 1t.
recourse must be had to a second principle. which, except for that purpose. the
classification does not recognise. It has been seen in the table, that, in the second
division of Mr. Austin’s Sanctioning Rights. he drops nghts altogether, and
speaks of “duties and other consequences.”

But this is not the only. nor the greatest objection which may be made. both on
the ground of scientific symmetry and of practical convenience, against the place
assigned by Mr. Austin to the law of Wrongs and Remedies. A still stronger
objection 1s manifest from a mere inspection of the table. It interpolates the entire
subjects of Penal Law and Procedure between the general Civil Law of Things and
the Law of Status; that is. between two subjects so closely allied, that after a
strenuous application of his powerful intellect to the subject, Mr. Austin was
unable to draw a definite line, or find any essential or scientific difference between

[*See Jeremy Bentham, An Introduction to the Principles of Morals and Legislanon
(1789). in Works. Vol 1. pp. 150-4: James Mill. “Junisprudence.” m Essayvs (London
printed Inmis, n.d. [1825]), p. 9 |
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them; and was induced to separate them at all, only by the convenience of treating
the genus first, and a few of its more complex species afterwards. As he himself
says, the law of any and of all Status 1s “indissolubly connected with that more
general matter which is contained in the Law of Things.”* These two portions of
law are conversant with the same general ideas—namely. nights and their
definitions (to a great degree even with the same kinds of rights). and one of them 1s
but a kind of appendix or extension of the other, so that there 1s often a doubt 1n
which compartment a particular chapter or title of the law may best be placed: vet
the one 1s put at the beginning of the corpus juris. the other at the end. and between
them les all that great portion of the law which has to do with the subsequent
considerations of Offences. Punishments. Judicature. and Judicial Procedure. We
cannot think that this 15 a mode of arrangement which would have approved 1tself
to Mr. Austin’s, on such subjects. almost infallible judgment. had he ever com-
pleted his Course.

It may be remarked that, though the arrangement which we have criticized was
founded on that of the classical Roman jurnists. the cniticism is not fairly apphicabie
to those junsts themselves. According to the plan of their treatises. they had no
alternative. They could not treat of delicts under any other form than that of
“obliganones quae ex delicto nascuntur.”! For. as Mr. Austin himself observes.
their institutional writings were solely on privare law . Public law was. 1t 15
uncertain for what reason. excluded. But crimes. and c¢riminal procedure.
belonged to their conception of Public law. Of these, theretore. thev had not to
treat. Civil procedure they did treat of: but they placed 1t in a branch apart. which
was neither jus rerum nor personarum. but a third division co-ordinate with them.
called Jus Actionum. There remained only the law of civil injuries. Now. the
specific character which distinguishes civil injuries from crimes 1s that. though the
sanction 18 in both cases the leading 1dea. the mode 1n which. in the case of civil
njuries, the sanction 1s applied. 1s by giving to the injured party a night to
compensation or redress, which. like his other rights, he may exercise or forego at
his pieasure. It 1s evident that there is not n this case the same impropriety as 1n the
case of cnimes or of procedure, in considering the right created as the real purpose
of the law. It 1s true that. even in this case. another purpose of the law 1
pumshment, but the law 1s willing to forego that object. provided the injured
person consents to waive it. The night. therefore. of the injured person. in this

*Lectures. Vol 1. pp 439-40

[*Heiwneccwus, Elementa juris civilis. secundum ordinem imstitutionum (17261, 6th ed
(17471, in Operum. Nol. V. p 263 (IV. 1, utle).|

{Lectures. Vol. 11, p 442 |

“The single utle appended to Justiman’s Institutes, De Publicis Judicus, 1s supposed to
have been an afterthought. and to have had no chapter corresponding to 1t in the institutional
treatises of the classical jurists. [See Heineccius, “De publicis judicus.” Elementa ris
cotlis, secundum ordinem instunionum, Bk. IV, Title svin. i Operum. Vol V| pp
333-40.]
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particular class of injuries, might without absurdity be treated as the principal
object. Being a right availing only against determinate persons—namely, the
offender or his representatives—it 1s a right in personam. or. in the language of the
classical jurists, an obligatio: and its particular nature afforded no reason why it
should not, in an arrangement in all other respects dictated by the exigencies of
the civil code, take its place where alone. 1n such an arrangement, a place could
be assigned to it—namely. under the general head of Jura in Personam, as a
sub-species. But this, though 1t accounts for the place assigned 1n the Roman law
to “obligationes quae ex delicto nascuntur.” forms no reason for applying the
same arrangement to the whole law of wrongs and remedies, and making 1t the
basis of a division including the entire field of the corpus juris—crimes,
punishments, civil and criminal procedure. among the rest.

After treating of dominium in the narrower sense in which it 1s opposed to
servitus—a right to use or deal with a thing in a manner which. though not
unlimuted. 1s indefinite, as distinguished from a right to use or deal with a thingina
manner not only limited but definite—Mr. Austin proceeds to treat of rights
limited or unlimited as to duration: of rights vested and contingent; and of
dominium or property in the more emphatic sense in which it denotes the largest
right which the law recognises over a thing-—a right not only indefinite in extent
and unlimited 1n duration, but including the power of aliening the thing from the
person who would otherwise take 1t by succession.!*! The Lectures finally break
off. where they were interrupted by ill health. in the middle of the important
subject of Tutle. There 1s no finer specimen of analytical criticism in these volumes
than the comment (in the Notes to the Tables) on the erroneous and confused
notions which the Roman jurists connected with their distinction between Titulus
and Modus Acquirendi.!"!

It cannot be too deeply regretted that. through the combined effect of
frequently-recurring attacks of depressing illness. and feelings of discouragement
which are vividly reproduced in the touching preface of the edrtor.'*' Mr. Austin
did not complete his Lectures in the form of a systematic treatise. We are fully
persuaded that, had he done so. the result would have proved those feelings of
discouragement to be ill grounded. The success of the first volume. by no means
the most attractive part of the Course, is a proof that even then there was in the
more enlightened part of the legal profession a public prepared for such
speculations; a public not numerous. but intellectually competent—the only one
which Mr. Austin desired. Had he produced a complete work on junisprudence.
such as he, and perhaps only he in his generation. was capable of accomplishing.

[*Austn. Lectures, Vol. 111, pp 69-89.]
['1bid.. pp. 209-13.]
[*Sarah Austin, his wife.]
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he would have attracted to the study every young student of law who had a soul
above that of a mere trader in legal learning; and many non-professional students
of social and political philosophy (a class now numerous. and eager for an
instruction which unhappily, for the most part. does not yet exist) would have been
delighted to acquire that insight into the rationale of all legal svstems. without
which the scientific study of politics can scarcely be pursued with profit. since
juristical ideas meet, and, if ill understood. confuse the student at every turming
and winding in that intricate subject. Before the end of the period to which Mr.
Austin’s hfe was prolonged. he might have stood at the head of a school of
scientific jurists, such as England has now little chance of soon possessing. But the
remains which he has left. fragmentary though much of them be, are a mine of
material for the future. He has shown the way. solved many of the leading
problems, and made the path comparatively smooth for those who follow . Among
the younger lawyvers of the present time, there must surely be several (indepen-
dently of the brilliant example of Mr. Maine) who possess the capacity. and can
acquire the knowledge. required for following up a work so well begun: and
whoever does so will find. in the notes and miscellaneous papers which compose
the latter part of the third volume. a perfect storehouse of helps and suggestions

It remains to say a few words on the question of execution. A work left un-
finished. and never really composed as a book. however mature and well-
digested 1ts thoughts. is not a proper subject for literary criticism. It 15 from
the first volume only that we are able to judge what. in point of composition, Mr.
Austin would have made it. But all the ments of expression which were found 1n
that volume reappear in quite an equal degree in the remainder. and even. as far as
the case admitted. in the looser memoranda. The language is pure and classical
English. though here and there with something of an archaic tinge In expression as
in thought, precision 1s always his first object. It would probably have been so.
whatever had been the subject treated: but on one in which the great and fatal
hindrance to rational thought 1s vague and indefinite phrases. this was especially
imperative. Next after precision. clearness is his paramount aim: clearness alike 1n
his phraseology and in the structure of his sentences. His pre-eminent regard to this
requisite gives to his style a peculiarity the reverse of agreeable to many readers.
since he prefers. on system. the repetition of a noun substantive, or even of an
entire clause. in order to dispense with the employment of the little words i and
them, which he is quite right in regarding as one of the most frequent sources of
ambiguity and obscurity in composition. If there be some excess here. it is the
excess of a good quality. and 1s a scarcely appreciable evil. while a fault in the
contrary direction would have been a serious one. In other respects Mr. Austin’s
style deserves to be placed very high. His command of apt and vigorous expression
is remarkable. and when the subject permits, there is an epigrammatic force 1n the
turn of his sentences which makes them highly effective.
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Some readers may be offended at the harsh words which he now and then uses,
not towards persons, to whom he is always. at the lowest, respectful. but towards
phrases and modes of thought which he considers to have a mischievous tendency.
He frequently calls them “absurd,” and applies to them such epithets as “jargon.”
“fustian.” and the like.'*! But it would be a great injustice to attribute these
vehement expressions to dogmatism, i any bad sense of the word—to undue
confidence in himself, or disdain of opponents. They flowed from the very finest
part of his character. He was emphatically one who hated the darkness and loved
the light. He regarded unmeaning phrases and confused habits of thinking as the
greatest hindrance to human intellect, and through it to human virtue and
happiness. And, thinking this, he expressed the thought with corresponding
warmth: for it was one of his noble qualities that while, whatever he thought. he
thought strongly, his feelings always went along with his thoughts. The same
perfervidum ingenium made him apply the same strong expressions to any mistake
which he detected 1n himself. In a passage of the Lectures. he says. referring to a
former lecture. “I said so and so. But that remark was absurd; for it would prove,”
&c.* And in an extemporaneous passage. which some of his hearers may
remember, he rated himself soundly for an erroneous opinion which he had
expressed, and conjectured. as he might have done respecting a complete stranger
to him, what might have been the causes that led hum into so gross a
misapprehension. That the occasional strength of his denunciations had its source
in a naturally enthusiastic character, combined in him with an habitually calm and
deliberate judgment, is shown by the corresponding warmth which marks his
expressions of eulogium. He was one in whom the feelings of admiration and
veneration towards persons and things that deserve it. existed in a strength far too
rarely met with among mankind. It 1s from such feelings that he speaks of “the
godlike Turgot;"!"! that, in mentioning Locke, he commemorates “that matchless
power of precise and just thinking. with that religious regard for general utility and
truth. which marked the incomparable man who emancipated human reason from
the yoke of mystery and jargon:™" that he does homage. in many passages of the
Lectures, to the great intellectual powers of Thibaut and Von Savigny.""’ and that.
in a note at page 248 of his first volume, he devotes to Hobbes perhaps the noblest
vindication which that great but unpopular thinker has ever received. That Mr.
Austin was capable of similar admiration for the great qualities of those from
whose main scheme of thought he dissents, and whose authority he is oftener
obliged to thrust aside than enabled to follow, is shown in many passages, and in

[*Ausun, Lectures, Vol. 11, p 409, Vol 1. pp. 150n. 164 |

*Ibid., Vol. 111, pp. 24-5

['Ibd., Vol. I (1.e., Province of Jurisprudence), p 274.)

*Ibid.. p. 150n.

[*For Thibaut, see Lectures. Vol. 111, pp. 294-8. for Von Savigny. tbid., Vol. 1. pp 65.
395-7. and Vol. 111, pp. 296-8 |
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none more than in some remarks on Kant's Metaphysical Principles of the Science
of Law.* We may add that his praises are not only warm. but (probably without
exception) just. that such severity as 15 shown. 1s shown towards doctrines. very
rarely indeed towards persons. and is never, as with vulgar controversialists. a
substitute for refutation, but always and evervwhere a consequence of it.

* A treatise darkened by a philosophy which. [ own, 1 my aversion. but abounding. 1
must needs admit. with traces of rare sagacity . He has seized 4 number of nouons. complex
and difficult in the extreme. with distinctness and precision which are marvellous
considering the scantiness of his means For. of positive svstems of law he had scarcely the
shghtest tincture. and the knowledge of the principles of jurisprudence which he borrowed
from other writers. was drawn. for the most part. from the muddiest sources: from books
about the fustian which 1s styled the "Law of Nature "™ t/bid . Vol HI.p 167 ) [Immanue!
Kant. Metaphvsische Anfangsgrunde der Rechtslehre (1797 1n Sammtliche Werke. ed
Karl Rosenkranz and Friedrich Wilhelm Schubert. 14 vols 1 12 (Leipzig N oss. 1838-423,
Vol IX.pp 1-214.]
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Educational Endowments

Blackheath Park, August 9. 1866.

SIR,

I have now the honour of transmitting to the Royal Commissioners for Inquiry
into Schools. such answers as it 15 in my power to give to the queries which the
Commussioners did me the honour of addressing to me. Want of time. no less than
the understood wishes of the Commuissioners. has compelled me to be briet: but.
for the further elucidation of the topics to which I have adverted. as well as for
many valuable facts and thoughts connected with the subject of their inquines. I hope
1 may be permitted to refer the Commissioners to the paper by Mr. Chadwick.!™
mentioned 1n my answer to the second querv. and the evidence appended
thereto.

I have. &c.
J.S. Ml

The Secretary of the
Schools Inquiry Commussion

* X ok ox ok

1. The expediency, in the case of endowed schools. of connnuing 1o gie
gratuitous education to the scholars, and fixed incomes to the teachers.

I conceive the practice of payment by fixed salaries to be almost fatal to the
general usefulness of educational endowments. and quite sufficient in itself to
account for the admitted fact of their extensive failure.

If any practical maxim for the conduct of business of any kind by a delegated
agent can be called fundamental. it 1s that of identifving the agent’s interest with
his duty. But if a schoolmaster’s remuneration is neither increased by efficiency.
nor diminished by inefficiency. his personal interest is. to have as few pupils as

[*Edwin Chadwick. “Copy of Two Papers Submutted to the [Education] Commussion-
ers.” PP, 1862, XLIII, 1-160. Chadwick s papers were not submitted 1n tume to be included
m the Report of 1861 (see p 212 below) |



210 ESSAYS ON EQUALITY. LAW, AND EDUCATION

possible. and to take the least possible trouble with their instruction. 1 have read of
a school where the master’s salary was 600/. a vear, and his object was to drive
away the pupils. which he succeeded in cffecting by a series of severe floggings !*/
Without vouching for the strict truth of this anecdote, it may be accepted as a
warning tHustration of what may happen in an extreme case. Every motive that acts
upon a teacher thus situated, tends to render his work valueless. except conscience
or a disinterested love for his duty: and the insufficiency. in average cases. of these
motives, 1s the principal cause which renders Jaws and institutions necessary .

The true principle for the remuneration of schoolmasters of all classes and
grades, wherever it is possible to apply it. 1s that of payment for results. The results
of their teaching can, in general. only be tested by examinations. conducted by
independent public examiners. and 1f this examination were partly of a competitive
character. extending to the pupils of all endowed middle-class schools, somewhat
after the model of the Oxford and Cambridge local examinations, it might be made
abasis for proportioning. in some degree. the remuneration of schoolmasters to the
degree of success which their pupils obtained in the examinations

It appears to me. generally speaking. undesirable that education should be
provided gratuitously for the children of the classes specifically concerned in the
present inquiry. Those classes can afford to pay, they are not objects of charity:
they have no claim to be relieved from the duty of providing education for their
children: and entire relief from that obligation on any other ground than nability .
appears to me to have a highly demoralizing tendency. The suggestion that
exhibitions should be given to pupils of the elementary schools. to be earned by
merit. for the purpose of enabling them to prolong their school course. and
advance to a higher grade of education. seems to me. on the contrary. to be of a
highly moral and improving character. and I would give it my warmest support. |
would suggest that these exhibitions be awarded by competitive examination. Itis.
however, a different question, whether the funds of endowments should be
exclusively devoted to this purpose. or to this and to the pensioning of retired
teachers. Though endowments are not, 1 conceive, beneficially employed 1n
educating the children of the middle classes without expense to the parents. I think
it a very proper application of them to provide, for those classes, a better quality of
education than can be supplied from the contributions of parents as an exclusive
resource. They should be called on to pay only what they can. in ordinary cases.
well afford, and this having been done. the very best education should be given
which can be provided by the addition to those payments. of all other funds
legitimately applicable to the purpose.

2. The best mode of providing for the future management of endowments. and
of preventing them from relapsing into inefficiency.

As the first and most indispensable part of any arrangements for this purpose. |

[*See Chadwick, “Copy of Two Papers,” p. 143.]
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would urge that the whole of the foundation schools be placed under the regular
supervision of the Inspectors of the Privy Council. Nothing but frequent and
systematic inspection, by an authority having the power. if not of removing, at
least of proposing the removal of the schoolmaster in case of proved unfitness. will
ever prevent the majority of such schools from falling back into the state from
which it is now desired to rescue them. The inspectors. some of whom are
gentlemen of great experience and ability. and the selection of whom will alwavs
be the most important of all the duties of the Education Commuttee of Council. will
be the persons most capable of pointing out. in each case. the best arrangements for
securing a local superintendence 1n aid of the general one. The manner in which
power and responsibility should be shared between the local and the central
authority, and. above all. the question which of the two should exercise. in the last
resort. the most important function of all. the appointment and removal of the
masters, are matters of deep and sertous consideration. with a view to obtain the
best secunty for the efficiency of the work. while avoiding the danger of giving too
great a control over the education of the country to a department of the executive.
In a country possessing any organized system of local administration. there would
be. in every district of a certain size. a school committee. composed of those
inhabitants of the locality (whether elected or nomunated) who took the greatest
practical interest in the subject: and to such a commuttee. with a representative of
the Education Committee of the Privy Council for their regularly appomnted
adviser. the authonty over the local schools might safelv and properly be
entrusted. But in the chaotic confusion of English local institutions. which throws
such obstacles in the way of any systematic improvement in the real government of
the country. it would require much more practical experience than I possess. and
more meditation than I have been able to bestow on the subject. to enable me to
suggest the best constitution for the local superintending body, or to define the
powers which ought to be vested in it. It is even possible that both its constitution
and its powers ought to be different in different localities. according to the nature
of the matenals available. For the present. probably. the responsibility of selecung
the proper persons from among the leading inhabitants of all denominations. might
with advantage be temporarily intrusted to the inspectors: though I would by no
means propose this as a permanent arrangement. In whatever manner appointed. 1
strongly recommend that there should be but one such body for the whole of the
endowed schools of a considerable district. comprising. however. persons from
various parts of the district. who might severally act as local visitors of the schools
nearest to them.

In still further extension of the same principle. I would propose that all the
educational endowments of the district. together with all other charitable
endowments within the same local limits which are now applied. ostensibly or
really. to the relief of the poor in modes which are useless or hurtful. should be
brought into a single fund. to be devoted to maintaining one or a few large schools
in convenient situations. in preference to a greater number of small ones
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Large schools. with numerous pupils, have a great advantage in point of
economy and efficiency over small schools with few pupils. The principal sources
of this advantage are—

a. That when the pupils are numerous they can be formed into considerable
classes, of about the same degree of proficiency. and capable of profiting by the
same teaching; while, if they are few in number, pupils of very unequal degrees of
advancement have to be taught together, and either the majority are neglected in
favour of the few most proficient. or the teacher’s attention 1s given to them by
turns, those to whom the teaching of the moment is unsuited remaining
comparatively idle.

b. That by merging many small schools in one large school, it becomes pos-
sible to obtain teachers of a far better quality for the same cost. and to eco-
nomize their labour by confining the superior teachers to the higher depart-
ments. A small number of well-paid masters. adapted to the different grades of
proficiency, are a vastly superior educational instrument to a large number of ill-
paid masters scattered over the country. each of whom has to teach pupils of all
grades, and if he is fit for the higher work, is throwing away his labour in teaching
mere elements to little boys.

¢. And lastly, that large schools economize, in a similar manner, the most
important labour of all, and that which requires the highest qualities in the persons
intrusted with it. the labour of inspection.

These and other reasons in favour of the consolidation of schools. will be found
largely illustrated 1n a document forming No. 120 of the papers printed by order of
the House of Commons in the session of 1862, containing evidence collected by
Mr. Chadwick for the former Royal Commission on Education, accompanied by
comments of his own on this and other points of the very highest value.!*!

The same Parliamentary paper contains the particulars of a most important
practical application of the principles just stated—the case of the Faversham
schools.!™ This was a new foundation, growing out of a bequest by a banker of
Faversham,!™) as recently as 1840, of property yielding 2.000/. a year. for the
general benefit of the poor of that place. The trustees, being thus free to adopt the
best 1deas of the age, and being evidently men of practical good sense, determined
that the purposes of the testator could best be effected by devoting the bequest to an
improved scheme of public education for the town and 1ts neighbourhood: and
having drawn up a plan for that purpose, obtained the authonty of the Court of
Chancery for carrying it into execution. The plan comprehends an infant school, a
national school. a middle-class or commercial school, and an evening school for

[*Report of the Commussioners Appointed to Inquire into the State of Popular Education
in England, PP, 1861. XXI. Pt. I. 1-707, as indicated above, Chadwick’'s papers are in PP,
1862, XLIII. 1-160.]

["See Chadwick, “Copy of Two Papers.” pp. 52-7, 144.}

[*Henry Wreight. |
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adults under trained masters. The Parliamentary paper already referred to shows
the great advantages which have been found to attend the union of all these schools
under the same management. Pupils are promoted. as a reward for proficiency.
from the national to the commercial school, where they are supplied with books.
and their school fees paid. at the expense of the endowment: and there 1s an annual
examination of the commercial school by graduates of one of the Universities. at
which exhibitions are awarded. by what 1s stated to be 1n effect a competitive
examination. to successful pupils, to enable them to continue their studies 1n an old
foundation grammar school which already existed in the town under another trust.
and the union of which with the new schools under a common management would
complete the scheme. No religious difficulty is experienced. dissenters and
churchmen, both lay and clerical. acting together with pertect cordiality, both as
trustees and as members of the school commuttee.

3. The possibilitv of securing for purposes of educanion. endowmenis that are
now wasted.

There are numerous charitable funds which are now. under the terms of
antiquated trusts, distributed 1n mere doles. to persons supposed to be necessitous.
but who have not always even that claim. such as 1t 1s. It would be a far more
efficacious mode of alleviating the evil of indigence, to employ these funds 1n
making war on its principal cause. the want of education. Full information
respecting these wasted endowments could probably be obtamned through the
Charity Comnussioners. within whose special duty it naturally falls to procure
such information, when they do not already possess 1t.'™ The sanction of the
Court of Chancery or of Parhhament would probably not be refused to the necessary
change 1n the destination of these endowments. due regard being had to the fair
claims of living individuals who may have become. in any degree. dependent on
them for support.

4. The best mode of securing, or at least encouraging. a due supply of qualified
teachers.

No part of the subject ts more important than this: the wretched incompetency of
the great majority of the existing schools for the children of the middle classes
being notorious. Mr. Edward Carleton Tufnell. one of the ablest and most
experienced of Her Majesty’s mspectors of schools. stated i evidence to Mr.
Chadwick. "It has frequently occurred to me to cause the dismissal of a master
from a pauper school on account of gross ignorance or gross immorahty The
useful power of the Poor Law Board' ™! prevents such people being again appointed
to pauper schools, but I have taken pains to ascertain what has become of those

[*See 16 & 17 Victona, ¢ 137 (18531 ]
["See 4 & 5 Willlam 1V c. 76 (1834). Sect 48 |
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masters. and I have generally found that they have got places as ushers in schools
for the middle or upper classes ™*!

With a view to correct the extreme deficiency of due qualification in the
teachers, all the suggestions referred to n the letter which the Commissioners did
me the honour to address to me, appear worthy of adoption. and all of them
together are not more than sufficient. It would be highly important that training
schools should be established for teachers. where they should learn. not only the
things they will have to teach, but how to teach them: for which purpose these
training schools must of course be connected with schools of the ordinary kind.
where the art of teaching may be practically acquired. It 1s evidently proper that the
restriction. in many foundations. of the office of schoolmaster to persons in holy
orders, should be abolished. And it is also right that certificates of fitness for the
office of teacher should be granted. after examnation, either by the Universities
(that of London included) or by examiners appointed by the Committee of
Council. I would add a recommendation that on the first appointment of teachers.
the principle of competitive examination should be mtroduced as far as
practicable. and that in their subsequent promotion a mode of examination should
be resorted to. which might. if possible. test the results of their teaching i the
schools where they had already taught. But the greatest security of all. without
which no other will permanently avail, is the assured prospect of removal, 1n case
of incompetency proved by experience. The whole chance of success of any
reform in the endowed schools rests upon the degree of certainty which can be
given to this expectation: and the utmost exertions of the department should, 1
earnestly urge. be above all directed to this end. With a view to it. the visitorial
functions of the Court of Chancery should be transferred to the Privy Council, who
might be empowered to avail themselves. 1f needful. of the aid of the Poor Law
Inspectors. as well as of the Charity Commissioners The arrangements for local
visitation I have already touched upon. But all will be ineffective without efficient
and vigorous examination of the pupils. by an authority totally independent of the
teachers and of those by whom the teachers are appointed; and the value of this
examination would be greatly increased if part of it were made competitive among
the pupils of all the schools in a given district. or in the whole country.

[*Chadwick. “Copy of Two Papers.” p. 143.]
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Inaugural Address
Delivered to the University of St. Andrews

IN COMPLYING WITH THE CUSTOM which prescribes that the person whom vou have
called by your suffrages to the honorary presidency of vour University should
embody in an Address a few thoughts on the subjects which most nearly concern a
seat of liberal education: let me begin by saving. that this usage appears to me
highly commendable Education. in its larger sense. is one of the most
mnexhaustible of all topics. Though there 1s hardly any subject on which so much
has been written. by so many of the wisest men. it 1s as fresh to those who come to
it with a fresh mind. a mind not hopelessiy filled full with other people’s
conclusions. as 1t was to the first explorers of 1" and notwithstanding the great
mass of excellent things which have been said respecting it. no thoughtful person
finds any lack of things both great and small still waiting to be said. or waiting to be
developed and followed out to their consequences Education. moreover. 1s one of
the subjects which most essentially require to be considered by vanious minds. and
from a variety of points of view For. of all many-sided subjects. 1t is the one which
has the greatest number of sides. Not only does 1t include whatever we do for
ourselves. and whatever 1s done for us by others. for the express purpose of
bringing us somewhat nearer to the perfection of our nature: 1t does more. 1 its
largest acceptation. 1t comprehends even the indirect effects produced on character
and on the human faculties. by things of which the direct purposes are quite
different. by laws. by forms of government, by the industrial arts. by modes of
social life; nay even by phyvsical facts not dependent on human will; by climate.
soil, and local position. Whatever helps to shape the human being. to make the
individual what he is. or hinder him from being what he 1s not—is part of his
education. And a very bad education it often is: requiring all that can be done by
cultivated ntelligence and will. to counteract its tendenctes. To take an obvious
instance; the niggardliness of Nature in some places. by engrossing the whole
energies of the human being 1n the mere preservation of life. and her over-bounty
in others. affording a sort of brutish subsistence on too easy terms. with hardly any
exertion of the human faculties. are both hosule to the spontaneous growth and
development of the mind: and it 1s at those two extremes of the scale that we find
human societies in the state of most unmitigated savagery 1 shall confine myself.
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however, to education in the narrower sense: the culture which each generation
purposely gives to those who are to be its successors. in order to qualify them for at
least keeping up. and if possible for raising, the level of improvement which has
been attained. Nearly all here present are daily occupied either in receiving or in
giving this sort of education: and the part of it which most concerns you at present
is that in which you are yourselves engaged—the stage of education which 1s the
appointed business of a national University.

The proper function of an University in national education 1s tolerably well
understood. At least there is a tolerably general agreement about what an
University is not. It is not a place of professional education. Universities are not
intended to teach the knowledge required to fit men for some special mode of
gaining their livelihood. Their object is not to make skilful lawyers, or physicians.,
or engineers, but capable and cultivated human beings. It 1s very right that there
should be public facilities for the study of professions. It is well that there should
be Schools of Law. and of Medicine. and it would be well if there were schools of
engineering, and the industrial arts. The countries which have such institutions are
greatly the better for them; and there 1s something to be said for having them 1n the
same localities, and under the same general superintendence, as the establishments
devoted to education properly so called. But these things are no part of what every
generation owes to the next, as that on which its crvilization and worth will
principally depend. They are needed only by a comparatively few. who are under
the strongest private inducements to acquire them by their own efforts. and even
those few do not require them until after their education, n the ordinary sense. has
been completed. Whether those whose speciality they are, will learn them as a
branch of intelligence or as a mere trade, and whether, having learnt them, they
will make a wise and conscientious use of them or the reverse., depends less on the
manner in which they are taught their profession, than upon what sort of minds
they bring to it—what kind of intelligence. and of conscience, the general system
of education has developed 1n them. Men are men before they are lawyers, or
physicians, or merchants, or manufacturers; and if you make them capable and
sensible men, they will make themselves capable and sensible lawyers or
physicians. What professional men should carry away with them from an
University, is not professional knowledge, but that which should direct the use of
their professional knowledge. and bring the light of general culture to illuminate
the technicalities of a special pursuit. Men may be competent lawyers without
general education, but it depends on general education to make them philosophic
lawyers—who demand, and are capable of apprehending, principles. mnstead of
merely cramming their memory with details. And so of all other useful pursuit