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Bancroft Lilrary

TO

THE KING.

SIR,

I prESUME to lay before Your Majesty the history of
a period, which, if the abilities of the writer were
equal to the dignity of the subject, would not be un-
worthy the attention of a monarch, who is no less a
judge than a patron of literary merit.

History claims it as her prerogative to offer in-
struction to kings, as well as to their people. What
reflections the reign of the Emperor Charles V. may
suggest to Your Majesty, it becomes not me to con-
jecture. But your subjects cannot observe the various
calamities which that monarch’s ambition to be dis-
tinguished as a conqueror brought upon his dominions,
without recollecting the felicity of their own times,
and looking up with gratitude to their sovereign,
who, during the fervour of youth, and amidst the
career of victory, possessed such self-command, and
maturity of judgment, as to set bounds to his own
triumphs, and prefer the blessings of peace to the
splendour of military glory.
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iv DEDICATION.

Posterity will not only celebrate the wisdom of
Your Majesty’s choice, but will enumerate the many
virtues, which render your reign conspicuous for a
sacred regard to all the duties incumbent on the
sovereign of a free people.

It is our happiness to feel the influence of these
virtues; and to live under the dominion of a prince,
who delights more in promoting the public welfare,
than in receiving the just praise of his royal benefi-
cence. I am,

Sir,
Your Majesty’s
Most faithful subject,

And most dutiful servant,

WILLIAM ROBERTSON.



PREFACE.

No period in the history of one’s own country can be
considered as altogether uninteresting. Such trans-
actions as tend to illustrate the progress of its consti-
tution, laws, or manners, merit the utmost attention.
Even remote and minute events are objects of a cu-
riosity, which, being natural to the human mind, the
gratification of it is attended with pleasure.

But, with respect to the history of foreign states,
we must set other bounds to our desire of information.
The universal progress of science, during the last two
centuries, the art of printing, and other obvious causes,
have filled Europe with such a multiplicity of histories,
and with such vast collections of historical materials,
that the term of human life is too short for the study
or even the perusal of them. It is necessary, then, not
only for those who are called to conduct the affairs of
nations, but for such as inquire and reason concerning
them, to remain satisfied with a general knowledge of
distant events, and to confine their study of history in
detail chiefly to that period, in which the several states
of Europe having become intimately connected, the
operations of one power are so felt by all, as to influ-
ence their councils, and to regulate their measures.

Some boundary, then, ought to be fixed in order to
separate these periods. An era should be pointed out,
prior to which each country, little connected with
those around it, may trace its own history apart ; after
which, the transactions of every considerable nation in
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Europe become interesting and instructive to all.
With this intention I undertook to write the history
of the Emperor Charles V. It was during his admi-
nistration that the powers of Europe were formed
into one great political system, in which each took a
station, wherein it has since remained with less varia-
tion than could have been expected after the shocks
occasioned by so many internal revolutions, and so
many foreign wars. The great events which hap-
pened then have not hitherto spent their force. The
political principles and maxims, then established, still
continue to operate. The ideas concerning the ba-
lance of power, then introduced or rendered general,
still influence the councils of nations.

The age of Charles V. may therefore be consi-
dered as the period at which the political state of
Europe began to assume a new form. I have endea-
voured to render my account of it an introduction to
the history of Europe subsequent to his reign. While
his numerous biographers describe his personal quali-
ties and actions; while the historians of different
countries relate occurrences, the consequences of
which were local or transient, it hath been my pur-
pose to record only those great transactions in his
reign, the effects of which were universal, or continue
to be permanent.

As my readers could derive little instruction from
such a history of the reign of Charles V. without some
information concerning the state of Europe previous to
the sixteenth century, my desire of supplying this has
produced a preliminary volume, in which I have at-
tempted to point out and to explain the great causes
and events, to whose operation all the improvements in
the political state of Europe, from the subversion of
the Roman empire to the beginning of the sixteenth
century, must be ascribed. I have exhibited a view of
the progress of society in Europe, not only with respect
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to interior government, laws, and manners, but with
respect to the command of the national force requi-
site in foreign operations; and I have described the
political constitution of the principal states in Europe
at the time when Charles V. began his reign.

In this part of my work I have been led into several
critical disquisitions, which belong more properly to
the province of the lawyer or antiquary, than to that
of the historian. These I have placed at the end of
the first volume, under the title of Proofs and Illustra-
tions. Many of my readers will, probably, give little
attention to such researches. To some theymay, per-
haps, appear the most curious and interesting part of
the work. I have carefully pointed out the sources
from which I have derived information, and have cited
the writers on whose authority I rely with a minute
exactness, which might appear to border upon ostenta-
tion, if it were possible to be vain of having read
books, many of which nothing but the duty of ex-
amining with accuracy whatever I laid before the
public, could have induced me to open. As my in-
quiries conducted me often into paths which were
obscure or little frequented, such constant references
to the authors who have been my guides, were not
only necessary for authenticating the facts which are
the foundations of my reasonings, but may be useful
in pointing out the way to such as shall hereafter hold
the same course, and in enabling them to carry on
their researches with greater facility and success.

Every intelligent reader will observe one omission
in my work, the reason of which it is necessary to
explain. I have given no account of the conquests
of Mexico and Peru, or of the establishment of the
Spanish colonies in the continent and islands of
America. The history of these events I originally
intended to have related at considerable length."
But, upon a nearer and more attentive consideration
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of this part of my plan, I found that the discovery of
the New World; the state of society among its an-
cient inhabitants; their character, manners, and arts;
the genius of the European settlements in its various
provinces, together with the influence of these upon
the systems of policy or commerce in Europe, were
subjects so splendid and important, that a superficial
view of them could afford little satisfaction ; and, on
the other hand, to treat of them as extensively as
they merited, must produce an episode, dispropor-
tionate to the principal work. I have therefore re-
served these for a separate history; which, if the
performance now offered to the public shall receive
its approbation, I purpose to undertake.

Though, by omitting such considerable but de-
tached articles in the reign of Charles V., I have
circumscribed my narration within more narrow
limits, I am yet persuaded, from this view of the
intention and nature of the work which I thought it
necessary to lay before my readers, that the plan
must still appear to them too extensive, and the
undertaking too arduous. T have often felt them to
be so. But my conviction of the utility of such a
history prompted me to persevere. With what suc-
cess I have executed it, the public must now judge.
I wait, not without solicitude, for its decision; to
which I shall submit with a respectful silence.



A VIEW

OF THE

PROGRESS OF SOCIETY IN EUROPE,

FROM THE

SUBVERSION OF THE ROMAN EMPIRE, TO THE BEGINNING
OF THE SIXTEENTH CENTURY.

SECTION 1.

VIEW OF THE PROGRESS OF SOCIETY IN EUROPE WITH RESPECT
TO INTERIOR GOVERNMENT, LAWS, AND MANNERS.

Two great revolutions have happened in the political
state, and in the manners of the European nations.
The first was occasioned by the progress of the Ro-
man power; the second by the subversion of it.
When the spirit of conquest led the armies of Rome
beyond the Alps, they found all the countries which
they invaded inhabited by people whom they deno-
minated barbarians, but who were nevertheless brave
and independent. These defended their ancient posses-
sions with obstinate valour. It was by the superiority
of their discipline, rather than that of their courage,
that the Romans gained any advantage over them.
A single battle did not, as among the effeminate in-
habitants of Asia, decide the fate of a state. The
vanquished people resumed their arms with fresh
spirit, and their undisciplined valour, animated by
the love of liberty, supplied the want of conduct as
well as of union. During those long and fierce
CH. voL I - B
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SECT. struggles for dominion or independence, the countries
«—— of Europe were successively laid waste, a great part of
Thedesola- thejr inhabitants perished in the field, many were
tion which . . .
itocea- carried into slavery, and a feeble remnant, incapable
sioned-  of farther resistance, submitted to the Roman power.
The im- The Romans having thus desolated Europe, set
Pt~ themselves to civilize it. The form of government
whichit ~which they established in the conquered provinces,
introduced. N
though severe, was regular, and preserved public
tranquillity. As a consolation for the loss of liberty,
they communicated their arts, sciences, language, and
manners, to their new subjects. Europe began to
breathe, and to recover strength after the calamities
which it had undergone ; agriculture was encouraged ;
population increased; the ruined cities were rebuilt ;
new towns were founded ; an appearance of prosperity
succeeded, and repaired, in some degree, the havoc
of war.

The bad This state, however, was far from being happy or

quencesof favourable to the improvement of the human mind.

teir domi- The vanquished nations were disarmed by their con-
querors, and overawed by soldiers kept in pay to re-
strain them. They were given up as a prey to rapa-
cious governors, who plundered them with impunity;
and were drained of their wealth by exorbitant taxes,
levied with so little attention to the situation of the
provinces, that the impositions were often increased
in proportion to their inability to support them.
They were deprived of their most enterprising citi-
gens, who resorted to a distant capital in quest of
preferment, or of riches; and were accustomed in all
their actions to look up to a superior, and tamely to
receive his commands. Under so many depressing
circumstances, it was hardly possible that they could
retain vigour or generosity of mind. The martial
and independent spirit, which had distinguished their
ancestors, became, in a great measure, extinct among
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all the people subjected to the Roman yoke; they SECT.
lost not only the habit, but even the capacity of de- ——
ciding for themselves, or of acting from the impulse

of their own minds ; and the dominion of the Romans,

like that of all great empires, degraded and debased

the human species®.

A society in such a state could not subsist long. The irrup-
There were defects in the Roman goverment, even barbarous
in its most perfect form, which threatened its dis- 24
solution. Time ripened these original seeds of cor-
ruption, and gave birth to many new disorders. A
constitution unsound, and worn out, must have fallen
into pieces of itself, without any external shock.

The violent irruption of the Goths, Vandals, Huns,
and other barbarians, hastened this event, and pre-
cipitated the downfal of the empire. New nations
seemed to arise, and to rush from unknown regions,
in order to take vengeance on the Romans for the
calamities which they had inflicted on mankind.
These fierce tribes either inhabited the various pro-
vinces in Germany which had never been subdued
by the Romans, or were scattered over those vast
countries in the north of Europe, and north-west of
Asia, which are now occupied by the Danes, the
Swedes, the Poles, the subjects of the Russian empire,
and the Tartars. Their condition and transactions,
previous to their invasion of the empire, are but
little known. Almost all our information with respect
to these is derived from the Romans; and as they
did not penetrate far into countries which were at
that time uncultivated and uninviting, the accounts
of their original state given by the Roman historians
are extremely imperfect. The rude inhabitants them-
selves, destitute of science, as well as of records, and
without leisure or curiosity to inquire into remote
events, retained, perhaps, some indistinct memory

a Note L.
B2
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SECT of recent occurrences, but be)ond these, all was

\_,,_a buried in oblivion, or involved in darkness and in
fable”.

Stateofthe  The prodigious swarms which poured in upon the

from which empire from the beginning of the fourth century to

theyissued. 1 o final extinction of the Roman power, have given
rise to an opinion that the countries whence they
issued were crowded with inhabitants; and various
theories have been formed to account for such an
extraordinary degree of population as hath procured
these countries the appellation of “the storehouse of
nations.” But if we consider that the countries pos-
sessed by the people who invaded the empire were of
vast extent; that a great part of these was covered
with woods and marshes ; that some of the most con-
siderable of the barbarous nations subsisted entirely
by hunting or pasturage, in both which states of so-
ciety large tracts of land are required for maintain-
ing a few inhabitants; and that all of them were
strangers to the arts and industry, without which
population cannot increase to any great degree, we
must conclude, that these countries could not be so
populous in ancient times as they are in the present,
when they still continue to be less peopled than any
other part of Europe or of Asia.

Thepeople ~ But the same circumstances that prevented the

fit for dar- . . .

ing enter- barbarous nations from becoming populous, contri-

prises.  huted to inspire, or to strengthen, the martial spirit
by which they were distinguished. Inured by the
rigour of their climate, or the poverty of their soil,
to hardships which rendered their bodies firm, and
their minds vigorous ; accustomed to a course of life
which was a continual preparation for action; and
disdaining every occupation but that of war or of
hunting, they undertook and prosecuted their mili-
tary enterprises with an ardour and impetuosity, of

b Note I1I.
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which men softened by the refinements of more SsEct.

polished times can scarcely form any idea‘. —
Their first inroads into the empire proceeded The mo-

rather from the love of plunder, than from the desire their first
of new settlements. Roused to arms by some en- “**"™°™
terprising or popular leader, they sallied out of their
forests, broke in upon the frontier provinces with
irresistible violence, put all who opposed them to the

sword, carried off the most valuable effects of the in-
habitants, dragged along multitudes of captives in
chains, wasted all before them with fire or sword,

and returned in triumph to their wilds and fastnesses.

Their success, together with the accounts which they

gave of the unknown conveniences and luxuries that
abounded in countries better cultivated, or blessed

with a milder climate than their own, excited new
adventurers, and exposed the frontier to new devasta-

tions.

When nothing was left to plunder in the adja- Their rea-
cent provinces, ravaged by frequent excursions, they ﬁﬁhﬁg
marched farther from home, and finding it difficult ::u:lll]ltenes
or dangerous to return, they began to settle in the which they
countries which they had subdued. The sudden and "%
short excursions in quest of booty, which had alarmed
and disquieted the empire, ceased; a more dreadful
calamity impended. Great bodies of armed men,
with their wives and children, and slaves and flocks,
issued forth, like regular colonies, in quest of new
settlements. People who had no cities, and seldom
any fixed habitation, were so little attached to their
native soil, that they migrated without reluctance
from one place to another. New adventurers fol-
lowed them. The lands which they deserted were
occupied by more remote tribes of barbarians. These, The extent
in their turn, pushed forward into more fertile coun- o their set-

. X X tlements.
tries, and, like a torrent continually increasing, rolled

¢ Note I11.
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on, and swept every thing before them. In less than

gl,‘_.: two centuries from their first irruption, barbarians of

The cir-
cumstances
which oc-
casioned
the down-
fal of the
Roman

empire.

various names and lineage plundered and took pos-
session of Thrace, Pannonia, Gaul, Spain, Africa,
and at last of Italy, and Rome itself. The vast
fabric of the Roman power, which it had been the
work of ages to perfect, was in that short period
overturned from the foundation.

Many concurring causes prepared the way for this
great revolution, and ensured success to the nations
which invaded the empire. The Roman common-
wealth had conquered the world by the wisdom of its
civil maxims, and the rigour of its military discipline.
But, under the emperors, the former were forgotten
or despised, and the latter was gradually relaxed.
The armies of the empire in the fourth and fifth cen-
turies bore scarcelyany resemblance to those invincible
legions which had been victorious wherever they
marched. Instead of freemen, who voluntarily took
arms from the love of glory, or of their country, pro-
vincials and barbarians were bribed or forced into
service. These were too feeble, or too proud, to
submit to the fatigue of military duty. They even
complained of the weight of their defensive armour
as intolerable, and laid it aside. Infantry, from
which the armies of ancient Rome derived their vigour
and stability, fell into contempt; the effeminate and
undisciplined soldiers of later times could hardly be
brought to venture into the field but on horseback.
These wretched troops, however, were the only
guardians of the empire. The jealousy of despotism
had deprived the people of the use of arms; and sub-
Jjects, oppressed and rendered incapable of defending
themselves, had neither spirit nor inclination to resist
their invaders, from whom they had little to fear, be-
cause their condition could bhardly be rendered more
unhappy. At the same time that the martial spirit



STATE OF EUROPE. 7

became extinct, the revenues of the empire gradually SECT.
diminished. The taste for the luxuries of the East ~_,,_.4
increased to such a pitch in the imperial court, that
great sums were carried into India, from which, in the
channel of commerce, money never returns. By the
large subsidies paid to the barbarous nations, a still
greater quantity of specie was withdrawn from cir-
culation. The frontier provinces, wasted by frequent
incursions, became unable to pay the customary tri-
bute; and the wealth of the world, which had long
centred in the capital of the empire, ceased to flow
thither in the same abundance, or was diverted into
other channels. The limits of the empire continued
to be as extensive as ever, while the spirit requisite
for its defence declined, and its resources were ex-
hausted. A vast body, languid and almost unani-
mated, became incapable of any effort to save itself,
and was easily overpowered. The emperors, who had
the absolute direction of this disordered system, sunk
in the softness of eastern luxury, shut up within the
walls of a palace, ignorant of war, unacquainted with
affairs, and governed entirely by women and eunuchs,
or by ministers equally effeminate, trembled at the
approach of danger, and, under circumstances which
called for the utmost vigour in council as well as in
action, discovered all the impotent irresolution of fear
and of folly.

In every respect, the condition of the barbarous Thecir-
nations was the reverse of that of the Romans. Among which con-
the former, the martial spirit was in full vigour; their firuted to
leaders were hardy and enterprising; the arts which of the bar-
had enervated the Romans were unknown ; and such nations.
was the nature of their military institutions, that they
brought forces into the field without any trouble, and
supported them at little expense. The mercenary
and effeminate troops stationed on the frontier,
astonished at their fierceness, either fled at their
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SEICT. approach, or were routed on the first onset. The feeble

«—— expedient to which the emperors had recourse, of
taking large bodies of the barbarians into pay, and of
employing them to repel new invaders, instead of
retarding, hastened the destruction of the empire.
These mercenaries soon turned their arms against
their masters, and with greater advantage than ever;
for, by serving in the Roman armies, they had acquired
all the discipline, or skill in war, which the Romans
still retained ; and, upon adding these to their native
ferocity, they became altogether irresistible.

The spirit  But though from these, and many other causes, the

with which . .

they progress and conquests of the nations which over-ran

carried  the empire became so extremely rapid, they were
accompanied with horrible devastations, and an incre-
dible destruction of the human species. Civilized -
nations, which take arms upon cool reflection, from
motives of policy or prudence, with a view to guard
against some distant danger, or to prevent some
remote contingency, carry on their hostilities with so
little rancour or animosity, that war among them is
disarmed of half its terrors. Barbarians are strangers
to such refinements. They rush into war with im-
petuosity, and prosecute it with violence. Their sole
object is to make their enemies feel the weight of
their vengeance ; nor does their rage subside until it
be satiated with inflicting on them every possible
calamity. It is with such a spirit that the savage
tribes in America carry on their petty wars. It was
with the same spirit that the more powerful and no
less fierce barbarians in the north of Europe, and of
Asia, fell upon the Roman empire.

Thedesola-  Wherever they marched, their route was marked

tion which .

they with blood. They ravaged or destroyed all around

:;?,‘,‘,gm them. They made no distinction between what was

Europe.  gacred and what was profane, They respected no age,
or sex, or rank. What escaped the fury of the first
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inundation, perished in those which followed it. The SECT.

9

most fertile and populous provinces were converted N

into deserts, in which were scattered the ruins of
villages and cities that afforded shelter to a few miser-
able inhabitants whom chance had preserved, or the
sword of the enemy, wearied with destroying, had
spared. The conquerors who first settled in the
countries which they had wasted, were expelled or
exterminated by new invaders, who, coming from
regions farther removed from the civilized parts of
the world, were still more fierce and rapacious. This
brought fresh calamities upon mankind, which did
not cease until the north, by pouring forth successive
swarms, was drained of people, and could no longer
furnish instruments of destruction. Famine and
pestilence, which always march in the train of war,

when it ravages with such inconsiderate cruelty, raged

in every part of Europe, and completed its sufferings.
If a man were called to fix upon the period in the
history of the world, during which the condition of
the human race was most calamitous and afflicted, he
would, without hesitation, name that which elapsed
from the death of Theodosius the Great, to the esta-
blishment of the Lombards in Italy®. The contem-
porary authors, who beheld that scene of desolation,
labour and are at a loss for expressions to describe the
horror of it.  The scourge of God, The destroyer
of nations, are the dreadful epithets by which they
distinguished the most noted of the barbarous leaders;
and they compare the ruin which they had brought
on the world, to the havoc occasioned by earth-
quakes, conflagrations, or deluges, the most formi-
dable and fatal calamities which the imagination of
man can conceive.

But no expressions can convey so perfect an idea The
unive

d Theodosius died A.D. 395 ; the reign of Albvinus in Lombardy began
A.D. 571 ; so that this period was 176 years.
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sEcT. of the destructive progress of the barbarians, as that
._ﬂl;_, which must strike an attentive observer, when he con-
chango templates the total change which he will discover in
cccasioned the state of Europe, after it began to recover some
5 B degree of tranquillity, towards the close of the sixth
century. The Saxons were by that time masters of
the southern and more fertile provinces of Britain ;
the Franks of Gaul; the Huns of Pannonia; the
Goths of Spain; the Goths and Lombards of Italy
and the adjacent provinces. Very faint vestiges of
the Roman policy, jurisprudence, arts, or literature
remained. New forms of government, new laws,
new manners, new dresses, new languages, and new
names of men and countries, were every where in-
troduced. To make a great or sudden alteration
with respect to any of these, unless where the ancient
inhabitants of a country have been almost totally ex-
terminated, has proved an undertaking beyond the
power of the greatest conquerors®. The great change
which the settlement of the barbarous nations occa-
sioned in the state of Europe, may, therefore, be
considered as a more decisive proof, than even the
testimony of contemporary historians, of the destruc-
tive violence with which these invaders carried on
their conquests, and of the havoc which they had
made from one extremity of this quarter of the globe
to the other'.
From this  In the obscurity of the chaos occasioned by this
e tho” general wreck of nations, we must search for the
laws of go- geedg of order, and endeavour to discover the first
vernment . .
now esta- rudiments of the policy and laws now established in
maues be Europe. To this source the historians of its different
traced:  Lingdoms have attempted, though with less attention
and industry than the importance of the inquiry
merits, to trace back the institutions and customs
peculiar to their countrymen. It is not my province
e Note IV. f Noto V.

7
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to give a minute detail of the progress of government SECT.
and manners in each particular nation, whose transac- u_,,_:
tions are the object of the following history. But,
in order to exhibit a just view of the state of Europe _
at the opening of the sixteenth century, it is neces-
sary to look back, and to contemplate the condition
of the northern nations upon their first settlement in
those countries which they occupied. It is necessary
to mark the great steps by which they advanced from
barbarism to refinement, and to point out those
general principles and events which, by their uniform
as well as extensive operation, conducted all of them
to that degree of improvement in policy and in
manners which they had attained at the period when
Charles V. began his reign.

‘When nations subject to despotic government make The princi-
conquests, these serve only to extend the dominion Pl on
and the power of their master. But armies composed 2orthern

nations
of freemen conquer for themselves, not for their made their

leaders. The people who overturned the Roman f;‘g::“,:;;’:f
empire, and settled in its various provinces, were of
the latter class. Not only the different nations that
issued from the north of Europe, which has always
been considered as the seat of liberty, but the Huns
and Alans, who inhabited part of those countries,
which have been marked out as the peculiar region
of servitude®, enjoyed freedom and independence in
such a high degree as seems to be scarcely compatible
with a state of social union, or with the subordination
necessary to maintainit. They followed the chieftain
who led them forth in quest of new settlements, not
by constraint, but from choice; not as soldiers whom
he could order to march, but as volunteers who offered
to accompany him". They considered their con-
quests as a common property, in which all had a title

8 De I’Esprit des Loix, liv. xvii. ch. 3.
b Note V1.
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sEct. to share, as all had contributed to acquire them'.
. In what manner, or by what principles, they divided
among them the lands which they seized, we cannot
now determine with any certainty. There is no
nation in Europe whose records reach back to this
remote period; and there is little information to be
got from the uninstructive and meagre chronicles,
compiled by writers ignorant of the true end, and
unacquainted with the proper objects, of history.
Thefeudsl ~ This new division of property, however, together
fent gra- With the maxims and manners to which it gave rise,
dually eta- gradually introduced a species of government formerly
asmong  unknown. This singular institution is now distin-
them- guigshed by the name of the feudal system: and
though the barbarous nations which framed it, settled
in their new territories at different times, came from
different countries, spoke various languages, and were
under the command of separate leaders, the feudal
policy and laws were established, with little variation,
in every kingdom of Europe. This amazing uni-
formity hath induced some authors' to believe that
all these nations, notwithstanding so many apparent
circumstances of distinction, were originally the same
people. But it may be ascribed, with greater pro-
bability, to the similar state of society and of manners
to which they were accustomed in their native coun-
tries, and to the similar situation in which they found
themselves on taking possession of their new domains.
National As the conquerors of Europe had their acquisitions
defence the . . . . .
great ob- 0 maintain, not only against such of the ancient in-
jectof  habitants as they had spared, but against the more
policy.  formidable inroads of new invaders, self-defence was
their chief care, and seems to have been the chief
object of their first institutions and policy. Instead
of those loose associations, which, though they scarcely

i Note VII.
k Procop. de Bello Vandal. ap. Seript. Byz. cdit. Ven. vol. i. p. 345.
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diminished their personal independence, had been SECT.
sufficient for their security while they remained in « —

their original countries, they saw the necessity of
uniting in more close confederacy, and of relinquish-
ing some of their private rights in order to attain
public safety. Every freeman, upon receiving a por-
tion of the lands which were divided, bound himself
to appear in arms against the enemies of the com-
munity. This military service was the condition
upon which he received and held his lands: and as
they were exempted from every other burden, that
tenure, among a warlike people, was deemed both
easy and honourable. The king or general, who led
them to conquest, continuing still to be the head of
the colony, had, of course, the largest portion allotted
to him. Having thus acquired the means of reward-
ing past services, as well as of gaining new adherents,
he parcelled out his lands with this view, binding
those on whom they were bestowed to resort to his
standard with a number of men in proportion to the
extent of the territory which they received, and to
bear arms in his defence. His chief officers imitated
the example of the sovereign, and, in distributing
portions of their lands among their dependents, an-
nexed the same condition to the grant. Thus a feudal
kingdom resembled a military establishment, rather
than a civil institution. The victorious army, can-
toned out in the country which it had seized, con-
tinued ranged under its proper officers, and subordi-
nate to military command. The names of a soldier
and of a freeman were synonymous'. Every pro-
prietor of land, girt with a sword, was ready to march
at the summons of his superior, and to take the field
against the common enemy.

But though the feudal policy seems to be so admi- The feudal
rably calculated for defence against the assaults of any S entdefec.

1 Du Cange Glossar. voc. Miles.

tive in its
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foreign power, its provisions for the interior order and

% tranquillity of society were extremely defective. The

?YOVISIODB
or

interior

order in
society.

principles of disorder and corruption are discernible
in that constitution under its best and most perfect
form. They soon unfolded themselves, and, spread-
ing with rapidity through every part of the system,
produced the most fatal effects. The bond of poli-
tical union was extremely feeble; the sources of
anarchy were innumerable. The monarchical and
aristocratical parts of the constitution, having no in-
termediate power to balance them, were perpetually
at variance, and justling with each other. The
powerful vassals of the crown soon extorted a con-
firmation for life of those grants of land, which, being
at first purely gratuitous, had been bestowed only
during pleasure. Not satisfied with this, they pre-
vailed to have them converted into hereditary posses-
gions. One step more completed their usurpations,
and rendered them unalienable™ With an ambition
no less enterprising, and more preposterous, they ap-
propriated to themselves titles of honour, as well as
offices of power or trust. These personal marks
of distinction, which the public admiration bestows
on illustrious merit, or which the public confidence
confers on extraordinary abilities, were annexed
to certain families, and transmitted like fiefs, from
father to son, by hereditary right. The crown
vassals having thus secured the possession of their
lands and dignities, the nature of the feudal institu-
tions, which, though founded on subordination, verged
to independence, led them to new, and still more
dangerous encroachments on the prerogatives of the
sovereign. They obtained the power of supreme
jurisdiction, both civil and criminal, within their own
territories ; the right of coining money; together
with the privilege of carrying on war against their
m Note VIII.
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private enemies, in their own name, and by their own SEcr
authority. The ideas of political subjection were _ I

almost entirely lost, and frequently scarce any ap-
pearance of feudal subordination remained. Nobles,
who had acquired such enormous power, scorned to
consider themselves as subjects. They aspired openly
at being independent; the bonds which connected
the principal members of the constitution with the
crown were dissolved. A kingdom, considerable in
name and in extent, was broken into as many separate
principalities as it contained powerful barons. A
thousand causes of jealousy and discord subsisted
among them, and gave rise to as many wars. Every
country in Europe, wasted or kept in continual alarm
during these endless contests, was filled with castles
and places of strength erected for the security of the
inhabitants; not against foreign force, but against
internal hostilities. An universal anarchy, destruc-
tive, in & great measure, of all the advantages which
men expect to derive from society, prevailed. The
people, the most numerous as well as the most useful
part of the community, were either reduced to a state
of actual servitude, or treated with the same insolence
and rigour as if they had been degraded into that
wretched condition®. The king, stripped of almost
every prerogative, and without authority to enact or
to execute salutary laws, could neither protect the
innocent nor punish the guilty. The nobles, superior
to all restraint, harassed each other with perpetual
wars, oppressed their fellow-subjects, and humbled or
insulted their sovereign. To crown all, time gradually
fixed, and rendered venerable, this pernicious system,
which violence had established.

Such was the state of Europe with respect to the It It pre
interior administration of government from the seventh nations
to the eleventh century. All the external operations jxcvis

7 Note IX.
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SEICT- of its various states, during this period, were, of course,
—— extremely feeble. A kingdom dismembered, and
:;’;i“ulr vith torn with dissension, without any common interest
in their  t0 rouse, or any common head to conduct its force,
oeertions, Wa8 incapable of acting with vigour. Almost all the
wars in Europe, during the ages which I have men-
tioned, were trifling, indecisive, and productive of no
considerable event. They resembled the short incur-
sions of pirates or banditti, rather than the steady
operations of a regular army. Every baron, at the
head of his vassals, carried on some petty enterprise,
to which he was prompted by his own ambition or
revenge. The state itself, destitute of union, either
remained altogether inactive, or, if it attempted to
make any effort, that served only to discover its im-
potence. The superior genius of Charlemagne, it is
true, united all these disjointed and discordant mem-
bers, and, forming them again into one body, restored
to government that degree of activity which distin-
guishes his reign, and renders the transactions of
it objects not only of attention but of admiration
to more enlightened times. But this state of union
and vigour, not being natural to the feudal govern-
ment, was of short duration. Immediately upon his
death, the spirit which animated and sustained the
vast system which he had established, being with-
drawn, it broke into pieces. All the calamities
which flow from anarchy and discord, returning with
additional force, afflicted the different kingdoms into
which his empire was split. From that time to the
eleventh century, a succession of uninteresting events,
a series of wars, the motives as well as the conse-
quences of which were unimportant, fill and deform

The fatal the annals of all the nations in Europe.

effects of  To these pernicious effects of the feudal anarchy

of society may be added its fatal influence on the character and

on sciences .
and arts; improvement of the human mind. If men do not



STATE OF EUROPE.

1

enjoy the protection of regular government, together SECT.
with the expectation of personal security, which na- — —

turally flows from it, they never attempt to make
progress in science, nor aim at attaining refinement
in taste, or in manners. That period of turbulence,
oppression, and rapine, which I have described, was
ill-suited to favour improvement in any of these. In
less than a century after the barbarous nations settled
in their new conquests, almost all the effects of the
knowledge and civility, which the Romans had spread
through Europe, disappeared. Not only the arts of
elegance, which minister to luxury, and are supported
by it, but many of the useful arts, without which life
can scarcely be considered as comfortable, were neg-
lected or lost. Literature, science, taste, were words
little in use during the ages which we are con-
templating ; or, if they occur at any time, eminence
in them is ascribed to persons and productions so
contemptible, that it appears their true import was
little understood. Persons of the highest rank, and
in the most eminent stations, could not read or write.
Many of the clergy did not understand the breviary
which they were obliged daily to recite ; some of them
could scarcely read it>. The memory of past trans-
actions was, in a great degree, lost, or preserved in
annals filled with trifling events, or legendary tales.
Even the codes of laws, published by the several
nations which established themselves in the different
countries of Europe, fell into disuse, while, in their
place, customs, vague and capricious, were substituted.
The human mind, neglected, uncultivated, and de-
pressed, continued in the most profound ignorance.
Europe, during four centuries, produced few authors
who merit to be read, either on account of the
elegance of their composition, or the justness and
novelty of their sentiments. There are few inventions
o No;e X.
CH. voL I c

PY
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useful or ornamental to society, of which that long

- period can boast.

upon reli-
gion ;

upon the
character

Even the Christian religion, though its precepts are
delivered, and its institutions are fixed in Scripture,
with a precision which should have exempted them
from being misinterpreted or corrupted, degenerated,
during those ages of darkness, into an illiberal super-
stition. The barbarous nations, when converted to
Christianity, changed the object, not the spirit, of
their religious worship. They endeavoured to con-
ciliate the favour of the true God by means not un-
like to those which they had employed in order to
appease their false deities. Instead of aspiring to
sanctity and virtue, which alone can render men
acceptable to the great Author of order and of ex-
cellence, they imagined that they satisfied every
obligation of duty by a scrupulous observance of
external ceremonies®. Religion, according to their
conceptions of it, comprehended nothing else; and
the rites, by which they persuaded themselves that
they could gain the favour of heaven, were of
such a nature as might have been expected from the
rude ideas of the ages which devised and introduced
them. They were either so unmeaning as to be
altogether unworthy of the Being to whose honour
they were consecrated ; or so absurd as to be a dis-
grace to reason and humanity’. Charlemagne in
France, and Alfred the Great in England, endea-
voured to dispel this darkness, and gave their subjects
a short glimpse of light and knowledge. But the
ignorance of the age was too powerful for their
efforts and institutions. The darkness returned,
and settled over Europe more thick and heavy than
before.

As the inhabitants of Europe, during these cen-

and virtuos turies, were strangers to the arts which embellish a

P Note XI. 9 Note XII.
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polished age, they were destitute of the virtues which SECT.
abound among people who continue in a simple state. %,.—J
Force of mind, a sense of personal dlgmty, gallantry of the hu.

. in enterprise, invincible perseverance in exeeution,
contempt of danger and of death, are the characteristic
virtues of uncivilized nations. But these are all the
offspring of equality and independence, both which
the feudal institutions had destroyed. The spirit of
domination corrupted the nobles, the yoke of servitude
depressed the people, the generous sentiments inspired
by a sense of equality were extinguished, and hardly
any thing remained to be a check on ferocity and vio-
lence. Human society is in its most corrupted state,
at that period when men have lost their original inde-
pendence and simplicity of manners, but have not at-
tained that degree of refinement which introduces a
sense of decorum and of propriety in conduct, as a re-
straint on those passions which lead to heinous crimes.
Accordingly, a greater number of those atrocious ac-
tions, which fill the mind of man with astonishment and
horror, occur in the history of the centuries under
review, than in that of any period of the same extent
in the annals of Europe. If we open the history of
Gregory of Tours, or of any contemporary author,
we meet with a series of deeds of cruelty, perfidy, and
revenge, so wild and enormous, as almost to exceed
belief.

But, according to the observation of an elegant and From the

pression, as well as of exaltation, from which human

profound historian’, there is an ultimate point of de- o{%'l:‘em:g
eleventh

century,go-

affairs naturally return in a contrary progress, and vernment

and man-

beyond which they never pass either in their advance- ners begin

ment or decline. When defects, either in the form ¥ ™P™"

or in the administration of government, occasion such
disorders in society as are excessive and intolerable,
it becomes the common interest to discover and to
r Hume’s History of England, vol. ii. p. 441.
c2
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apply such remedies as will most effectually remove
them. Slight inconveniences may be long overlooked
or endured ; but when abuses grow to a certain pitch,
the society must go to ruin, or must attempt to re-
form them. The disorders in the feudal system,
together with the corruption of taste and manners
consequent upon these, which had gone on increasing
during a long course of years, seemed to have attained
their utmost point of excess towards the close of the
eleventh century. From that era, we may date the
return of government and manners in a contrary
direction, and can trace a succession of causes and
events which contributed, some with a nearer and
more conspicuous, others with a more remote and
less perceptible influence, to abolish confusion and
barbarism, and to introduce order, regularity, and
refinement.

In pointing out and explaining these causes and
events, it is not necessary to observe the order of time
with a chronological accuracy; it is of more im-
portance to keep in view their mutual connexion and
dependence, and to show how the operation of one
event, or one cause, prepared the way for another,
and augmented its influence. 'We have hitherto been
contemplating the progress of that darkness, which
spread over Europe, from its first approach, to the
period of greatest obscuration; a more pleasant ex-
ercise begins here; to observe the first dawnings of
returning light, to mark the various accessions by
which it gradually increased and advanced towards
the full splendour of day.

I. The crusades, or expeditions in order to rescue
the Holy Land out of the hands of infidels, seemed
to be the first event that roused Europe from the
lethargy in which it had been long sunk, and that
tended to introduce any considerable change in go-
vernment or in manners. It is natural to the human

—_—
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mind to view those places which have been dis- skcr.
tinguished by being the residence of any illustrious I
personage, or the scene of any great transaction, with The more
some degree of delight and veneration. To this tmo .
principle must be ascribed the superstitious devotion ilws expe-
with which Christians, from the earliest ages of the
church, were accustomed to visit that country which

the Almighty had selected as the inheritance of his
favourite people, and in which the Son of God had
accomplished the redemption of mankind. As this
distant pilgrimage could not be performed without
considerable expense, fatigue, and danger, it ap-
peared the more meritorious, and came to be con-
sidered as an expiation for almost every crime. An
opinion which spread with rapidity over Europe about

the close of the tenth, and beginning of the eleventh
century, and which gained universal credit, wonder-

fully augmented the number of credulous pilgrims,

and increased the ardour with which they undertook

this useless voyage. The thousand years, mentioned

by St. John®, were supposed to be accomplished, and

the end of the world to be at hand. A general con-
sternation seized mankind; many relinquished their
possessions ; and,abandoning their friends and families,
hurried with precipitation to the Holy Land, where

they imagined that Christ would quickly appear to

judge the world'. While Palestine continued subject

to the caliphs, they had encouraged the resort of
pilgrims to Jerusalem; and considered this as a
beneficial species of commerce, which brought into

their dominions gold and silver, and carried nothing

out of them but relics and consecrated trinkets. But

the Turks having conquered Syria about the middle

8 Revel. xx. 2, 3, 4.

t Chronic. Will. Godelli ap. Bouquet, Recueil des Historiens de France,
tom. x. p, 262. Vita Abonis, ibid. p. 332. Chronic. S. Pantaleonis ap.
Eccard. Corp. Scrip. Medii v, vol. i. p. 909. Annalista Saxo, ibid. 576.
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of the eleventh century, pilgrims were exposed to
outrages of every kind from these fierce barbarians®.
This change happening precisely at the juncture
when the panic terror, which I have mentioned, ren-
dered pilgrimages most frequent, filled Europe with
alarm and indignation. Every person who returned
from Palestine related the dangers which he had en-
countered, in visiting the holy city, and described
with exaggeration the cruelty and vexations of the
Turks.

When the minds of men were thus prepared, the
zeal of a fanatical monk, who conceived the idea of
leading all the forces of Christendom against the
infidels, and of driving them out of the Holy Land
by violence, was sufficient to give a beginning to that
wild enterprise. Peter the hermit, for that was the
name of this martial apostle, ran from province to
province with a crucifix in his hand, exciting princes
and people to this holy war, and wherever he came
kindled the same enthusiastic ardour for it with which
he himself was animated. The council of Placentia,
where upwards of thirty thousand persons were as-
sembled, pronounced the scheme to have been sug-
gested by the immediate inspiration of heaven. In
the council of Clermont, still more numerous, as soon
as the measure was proposed, all cried out with one
voice, “It is the will of God.” Persons of all ranks
catched the contagion; not only the gallant nobles
of that age, with their martial followers, whom we
may suppose apt to be allured by the boldness of a
romantic enterprise, but men in the more -humble
and pacific stations of life; ecclesiastics of every
order, and even women and children, engaged with
emulation in an undertaking, which was deemed
sacred and meritorious. If we may believe the con-

u Jo. Dan. Schoepflini de sacris Gallorum in Orientem Expeditionibus,
p. 4. Argent, 1726. 4t0.
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curring testimony of contemporary authors, six mil- SECT.
lions of persons assumed the cross*, which was the

badge that distinguished such as devoted themselves
to this holy warfare. All Europe, says the princess
Anna Comnena, torn up from the foundation, seemed
ready to precipitate itself in one united body upon
Asia’. Nor did the fumes of this enthusiastic zeal
evaporate at once: the frenzy was as lasting as it was
extravagant. During two centuries, Europe seems
to have had no object but to recover, or keep posses-
sion of, the Holy Land; and through that period
vast armies continued to march thither®.

The first efforts of valour, animated by enthu- The suc.

siasm, were irresistible ; part of the lesser Asia, all
Syria and Palestine, were wrested from the infidels,
the banner of the cross was displayed on Mount Sion;
Constantinople, the capital of the Christian empire in
the East, was afterwards seized by a body of those
adventurers, who had taken arms against the Ma-
hometans; and an earl of Flanders, and his descend-
ants, kept possession of the imperial throne during
half a century. But though the first impression of
the crusaders was so unexpected that they made their
conquests with great ease, they found infinite diffi-
culty in preserving them. Establishments so distant
from Europe, surrounded by warlike nations, ani-
mated with fanatical zeal scarcely inferior to that of
the crusaders themselves, were perpetually in danger

cess of the
crusades.

of being overturned. Before the expiration of the A.p. 1201.

thirteenth century, the Christians were driven out of
all their Asiatic possessions, in acquiring of which
incredible numbers of men had perished, and im-
mense sums of money had been wasted. The only
common enterprise in which the European nations

x Fulcherius Carnotensis af». Bongarsii Gesta Dei per Francos, vol. i. 387.
edit. Han. 1611.
. ¥ Alexias, lib. x. ap. Byz. Seript. vol. xi. p. 224. 3 Note XIII.
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ever engaged, and which they all undertook with
equal ardour, remains a singular monument of human
folly.

But from these expeditions, extravagant as they
were, beneficial consequences followed, which bhad
neither been foreseen nor expected. In their pro-
gress towards the Holy Land, the followers of the
cross marched through countries better cultivated
and more civilized than their own. Their first ren-
dezvous was commonly in Italy, in which Venice,
Genoa, Pisa, and other cities, had begun to apply
themselves to commerce, and had made considerable
advances towards wealth as well as refinement. They
embarked there, and, landing in Dalmatia, pursued
their route by land to Constantinople. Though the
military spirit had been long extinct in the eastern
empire, and a despotism of the worst species had
annihilated almost every public virtue, yet Constan-
tinople, having never felt the destructive rage of the
barbarous nations, was the greatest, as well as the
most beautiful city in Europe, and the only one in
which there remained any image of the ancient ele-
gance in manners and arts. The naval power of the
eastern empire was considerable. Manufactures of
the most curious fabric were carried on in its domi-
nions. Constantinople was the chief mart in Europe
for the commodities of the East Indies. Although
the Saracens and Turks had torn from the empire
many of its richest provinces, and had reduced it
within very narrow bounds, yet great wealth flowed
into the capital from these various sources, which not
only cherished such a taste for magnificence, but
kept alive such a relish for the sciences, as appears
considerable, when compared with what was known
in other parts of Europe. Even in Asia, the Euro-
peans, who had assumed the cross, found the remains
of the knowledge and arts which the example and
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encouragement of the caliphs had diffused through SECT.
their empire. Although the attention of the histo- —

rians of the crusades was fixed on other objects than
the state of society and manners among the nations
which they invaded; although most of them had
neither taste nor discernment enough to describe
these, they relate, however, such signal acts of hu-
manity and generosity in the conduct of Saladin, as
well as some other leaders of the Mahometans, as
give us a very high idea of their manners. It was
not possible for the crusaders to travel through so
many countries, and to behold their various customs
and institutions, without acquiring information and
improvement. Their views enlarged; their preju-
dices wore off ; new ideas crowded into their minds;
and they must have been sensible, on many occa-
sions, of the rusticity of their own manners, when
compared with those of a more polished people.
These impressions were not so slight as to be effaced
upon their return to their native countries. A close in-
tercourse subsisted between the East and West during
two centuries ; new armies were continually marching
from Europe to Asia, while former adventurers re-
turned home, and imported many of the customs to
which they had been familiarized by a long residence
abroad. Accordingly, we discover, soon after the
commencement of the crusades, greater splendour in
the courts of princes, greater pomp in public cere-
monies, a more refined taste in pleasure and amuse-
ments, together with a more romantic spirit of enter-
prise, spreading gradually over Europe; and to these
wild expeditions, the effect of superstition or folly,
we owe the first gleams of light which tended to dis-
pel barbarism and ignorance.

But these beneficial consequences of the crusades Theirinflu-

took place slowly ; their influence upon the state of

ence on the

property, and consequently of power, in the different property.
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SECT. kingdoms of Europe, was more immediate, as well as
;,f.'._: discernible. The nobles who assumed the cross, and

bound themselves to march to the Holy Land, soon
perceived that great sums were necessary towards
defraying the expense of such a distant expedition,
and enabling them to appear with suitable dignity at
the head of their vassals. But the genius of the
feudal system was averse to the imposition of extra-
ordinary taxes; and subjects in that age were unac-
customed to pay them. No expedient remained for
levying the sums requisite, but the sale of their pos-
sessions. As men were inflamed with romantic ex-
pectations of the splendid conquests which they hoped
to make in Asia, and possessed with such zeal for
recovering the Holy Land, as swallowed up every
other passion, they relinquished their ancient inherit-
ances without any reluctance, and for prices far below
their value, that they might sally forth as adventurers,
in quest of new settlements in unknown countries.
The monarchs of the great kingdoms in the West,
none of whom had engaged in the first crusade,
eagerly seized this opportunity of annexing consider-
able territories to their crowns, at small expense®*.
Besides this, several great barons, who perished in
the holy war, having left no heirs, their fiefs reverted
of course to their respective sovereigns; and by
these accessions of property, as well as power taken
from the one scale and thrown into the other, the
regal authority rose in proportion as that of the aris-
tocracy declined. The absence, too, of many potent
vassals, accustomed to control and give law to their
sovereigns, afforded them an opportunity of extend-
ing their prerogative, and of acquiring a degree of
weight in the constitution which they did not formerly
possess. To these circumstances we may add, that
as all who assumed the cross were taken under the

a Wilhelm. Malmsbur. Guibert. Abbas ap. Bongars. vol. i. 481.
7
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immediate protection of the church, and its heaviest SECT
anathemas were denounced against such as should ——
disquiet or annoy those who had devoted themselves

to this service, the private quarrels and hostilities

which banished tranquillity from a feudal kingdom, ‘
were suspended or extinguished ; a more general and

steady administration of justice began to be intro-

duced, and some advances were made towards the
establishment of regular government in the several
kingdoms of Europe®.

The commercial effects of the crusades were not Their com-
less considerable than those which I have already eﬂ-ect,‘l
mentioned. The first armies under the standard of
the cross, which Peter the hermit and Godfrey of
Bouillon led through Germany and Hungary to Con-
stantinople, suffered so much by the length of the
march, as well as by the fierceness of the barbarous
people who inhabited those countries, that it deterred
others from taking the same route ; and, rather than
encounter so many dangers, they chose to go by sea.
Venice, Genoa, and Pisa furnished the transports on
which they embarked. The sum which these cities
received merely for freight from such numerous
armies was immense®. This, however, was but a
small part of what they gained by the expeditions to
the Holy Land; the crusaders contracted with them
for military stores and provisions; their fleets kept
on the coast as the armies advanced by land; and,
supplying them with whatever was wanting, engrossed
all the profits of a branch of commerce, which, in
every age, has been extremely lucrative. The success
which attended the arms of the crusaders was pro-
ductive of advantages still more permanent. There
are charters yet extant, containing grants to the
Venetians, Pisans, and Genoese of the most extensive

b Du Cange, Glossar. voc. Cruce signatus. Guil. Abbas ap. Bongars. vol. i.
480. 482. See also Note XIV.
¢ Muratori Antiquit. Italic. Medii /Evi, vol. ii. 905.
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SECT. immunities in the several settlements which the Chris-
L tians made in Asia. All the commodities which they
imported or exported are thereby exempted from
every imposition; the property of entire suburbs in
some of the maritime towns, and of large streets in
others, is vested in them; and all questions, arising
among persons settled within their precincts, or who
traded under their protection, are appointed to be
tried by their own laws, and by judges of their own
appointment’. When the crusaders seized Constan-
tinople, and placed one of their own leaders on the
imperial throne, the Italian states were likewise
gainers by that event. The Venetians, who had
planned the enterprise, and took a considerable part
in carrying it into execution, did not neglect to secure
to themselves the chief advantages redounding from
its success. They made themselves masters of part
of the ancient Peloponnesus in Greece, together with
some of the most fertile islands in the Archipelago.
Many valuable branches of the commerce, which
formerly centred in Constantinople, were transferred
to Venice, Genoa, or Pisa. Thus a succession of
events, occasioned by the holy war, opened various
sources from which wealth flowed in such abundance
into these cities®, as enabled them, in concurrence
with another institution, which shall be immediately
mentioned, to secure their own liberty and independ-
ence.
Theests-  II. The institution to which I alluded was the
of commu- forming of cities into communities, corporations, or
nities fa- bodies politic, and granting them the privilege of
govern-  municipal jurisdiction, which contributed more, per-
ment an R
order.  haps, than any other cause, to introduce regular go-
vernment, police, and arts, and to diffuse them over

Europe. The feudal government had degenerated

d Muratori Antiquit. Italic. Medii Evi, vol. ii. 906, &c.
¢ Villehardouin, Hist. de Constant. sous I’Empereurs Fraugois, 105, &c.
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into a system of oppression. The usurpations of the SECT."
nobles were become unbounded and intolerable ; they — —

had reduced the great body of the people into a state
of actual servitude: the condition of those dignified
with the name of freemen, was often little preferable
to that of the other. Nor was such oppression the
portion of those alone who dwelt in the country, and
were employed in cultivating the estate of their

master.  Cities and villages found it necessary to Thean-

hold of some great lord, on whom they might depend of cities.

for protection, and became no less subject to his arbi-
trary jurisdiction. The inhabitants were deprived
of those rights, which, in social life, are deemed most
natural and inalienable. They could not dispose of
the effects which their own industry had acquired,
either by a latter will, or by any deed executed dur-
ing their life’. They had no right to appoint guard-
ians for their children during their minority. They
were not permitted to marry without purchasing the
consent of the lord on whom they depended®. If
once they had commenced a lawsuit, they durst not
terminate it by an accommodation, because that would
have deprived the lord, in whose court they pleaded,
of the perquisites due to him on passing sentence®.
Services of various kinds, no less disgraceful than
oppressive, were exacted from them without mercy
or moderation. The spirit of industry was checked
in some cities by absurd regulations, and in others by
unreasonable exactions; nor would the narrow and
oppressive maxims of a military aristocracy have per-

mitted it ever to rise to any degree of height or

vigour'.

f Dacherii Spiceleg. tom. xi. 374, 375. edit. in 4to. Ordonnances des Rois
de France, tom. iii. 204. No. 2. 6.

g Ordonnances des Rois de France, tom. i. p. 22. tom. iii. 203. No. 1.
Murat. Antiq. Ital. vol. iv. p. 20. Dacher. Spicel. vol. xi. 325. 341.

b Dacher. Spicel. vol. ix. 182.

i M. ’Abbé Mably, Obeervat. sur 'Hist. de France, tom. ii. p. 2. 96.
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SECT. But as soon as the cities of Italy began to turn
\_w_, their attention towards commerce, and to conceive
The free- some idea of the advantages which they might derive
cities first from it, they became impatient to shake off the yoke
f,f‘fz,';hed of their insolent lords, and to establish among them-

selves such a free and equal government, as would
render property secure, and industry flourishing.
The German emperors, especially those of the Fran-
conian and Suabian lines, as the seat of their govern-
ment was far distant from Italy, possessed a feeble
and imperfect jurisdiction in that country. Their
perpetual quarrels, either with the popes or with their
own turbulent vassals, diverted their attention from
the interior police of Italy, and gave constant employ-
ment to their arms. These circumstances encouraged i
the inhabitants of some of the Italian cities, towards
the beginning of the eleventh century, to assume
new privileges, to unite together more closely, and
to form themselves into bodies politic under the
government of laws established by common consent*.
The rights, which many cities acquired by bold or
fortunate usurpations, others purchased from the
emperors, who deemed themselves gainers when they
received large sums for immunities which they were
no longer able to withhold ; and some cities obtained
them gratuitously, from the generosity or facility of
the princes on whom they depended. The great
increase of wealth which the crusades brought into
Italy, occasioned a new kind of fermentation and
activity in the minds of the people, and excited such
a general passion for liberty and independence, that,
before the conclusion of the last crusade, all the
considerable cities in that country had either pur- ,
chased or had extorted large immunities from the {
emperors'.

k Murat. Antiq. Ital. vol. iv. p. 5. 1 Note XV. l
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This innovation was not long known in Italy before SECT.
it made its way into France. Louis le Gros,in order
to create some power that might counterbalance those Is intro-

duced
potent vassals who controlled, or gave law to the Frenco

crown, first adopted the plan of conferring new pri- ﬁe;"”
vileges on the towns situated within its own domain. gountrieaof
These privileges were called charters of community, A.D. 110s.
by which he enfranchised the inhabitants, abolished —
all marks of servitude, and formed them into cor-
porations or bodies politic, to be governed by a council
and magistrates of their own nomination. These
magistrates had the right of administering justice
within their own precincts, of levying taxes, of em-
bodying and training to arms the militia of the town,
which took the field when required by the sovereign,
under the command of officers appointed by the com-
munity. The great barons imitated the example of
their monarch, and granted like immunities to the
towns within their territories. They had wasted such
great sums in their expeditions to the Holy Land,
that they were eager to lay hold on this new ex-
pedient for raising money, by the sale of those charters
of liberty. Though the institution of communities
was as repugnant to their maxims of policy, as it was
adverse to their power, they disregarded remote con-
sequences, in order to obtain present relief. In less
than two centuries, servitude was abolished in most of
the towns in France, and they became free cor-
porations, instead of dependent villages, without
Jjurisdiction or pnvnleges Much about the same
period, the great cities in Germany began to acquire
like immunities, and laid the foundation of their pre-
sent liberty and independence”. The practice spread
quickly over Europe, and was adopted in Spain,
England, Scotland, and all the other feudal king-
doms*.

m Note XVI. n Note XVIL © Note XVIIL
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SECT.  The good effects of this new institution were im-
—— mediately felt, and its influence on government as
Leharpy well as manners was no less extensive than salutary.

the condi- A great body of the people was released from servitude,

inbabit-  and from all the arbitrary and grievous impositions to

a8 which that wretched condition had subjected them.
Towns, upon acquiring the right of community, be-
came so many little republics, governed by known
and equal laws. Liberty was deemed such an essen-
tial and characteristic part in their constitution, that
if any slave took refuge in one of them, and resided
there during a year without being claimed, he was
instantly declared a freeman, and admitted as a
member of the community?®.

upon the As one part of the people owed their liberty to the

powerof  erection of communities, another was indebted to

lity ; them for their security. Such had been the state of
Europe during several centuries, that self-preservation
obliged every man to court the patronage of some
powerful baron, and in times of danger his castle was
the place to which all resorted for safety. But towns
surrounded with walls, whose inhabitants were regu-
larly trained to arms, and bound by interest, as well
as by the most solemn engagements, reciprocally to
defend each other, afforded a more commodious and
secure retreat. The nobles began to be considered as
of less importance when they ceased to be the sole
guardians to whom the people could look up for pro-
tection against violence.

upon the If the nobility suffered some diminution of their

K;’::o‘:fn; credit and power by the privileges granted to the
cities, the crown acquired an increase of both. As
there were no regular troops kept on foot in any of
the feudal kingdoms, the monarch could bring no
army into the field, but what was composed of soldiers

P Statut. Humberti Bellojoci, Dacher. Spicel. vol. ix. 182. 186. Charta
Comit, Forens. ibid. 193.
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furnished by the crown vassals, always jealous of the SECT.
regal authority; nor had he any funds for carrying —_—
on the public service but such as they granted him

with a very sparing hand. But when the members

of communities were permitted to bear arms, and were
trained to the use of them, this in some degree supplied

the first defect, and gave the crown the command of

a body of men, independent of its great vassals. The
attachment of the cities to their sovereigns, whom

they respected as the first authors of their liberties,

and whom they were obliged to court as the pro-
tectors of their immunities against the domineering

spirit of the nobles, contributed somewhat towards
removing the second evil, as, on many occasions, it
procured the crown supplies of money, which added

new force to government®.

The acqmsmon of liberty made such a happy upon the
change in the condition of all the members of com- ii’.ﬁf.i‘:i;"
munities, as roused them from that inaction into
which they had been sunk by the wretchedness of
their former state. The spirit of industry revived.
Commerce became an object of attention, and began
to flourish. Population increased. Independence
was established ; and wealth flowed into cities which
had long been the seat of poverty and oppression.
Wealth was accompanied by its usual attendants,
ostentation and luxury; and though the former was
formal and cumbersome, and the latter inelegant, they
led gradually to greater refinement in manners, and
in the habits of life. Together with this improve-
ment in manners, a more regular species of govern-
ment and police was introduced. As cities grew to
be more populous, and the occasions of intercourse
among men increased, statutes and regulations multi-
plied of course, and all became sensible that their
common safety depended on observing them with

9 Ordon. des Rois de France, tom. i. 602. 785 ; tom. ii. 318. 422,

Cn. voL L D
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SECT. exactness, and on punishing such as violated them
" with promptitude and rigour. Laws and subordina~
tion, as well as polished manners, taking their rise
in cities, diffused themselves insensibly through the

rest of the society.
Theinta-  ITI. The inhabitants of cities, having obtained per-
biante sonal freedom and municipal jurisdiction, soon ac-
g‘;‘l"wl‘fv‘;’ quired civil liberty, and political power. It was a
asmembers fundamental principle in the feudal system of policy,
stitution. that no freeman could be subjected to new laws or
taxes unless by his own consent. In consequence of
this, the vassals of every baron were called to his
court, in which they established, by mutual consent,
such regulations as they deemed most beneficial to
their small society, and granted their superior such
supplies of money as were proportioned to their
abilities, or to his wants. The barons themselves,
conformably to the same maxim, were admitted into
the supreme assembly of the nation, and concurred
with the sovereign in enacting laws, or in imposing
taxes. As the superior lord, according to the original
plan of feudal policy, retained the direct property of
those lands which he granted, in temporary posses-
sion to his vassals; the law, even after fiefs became
hereditary, still supposed this original practice to
subsist. The great council of each nation, whether
distinguished by the name of a parliament, a diet, the
cortes, or the states-general, was composed entirely of
such barons and dignified ecclesiastics, as held im-
mediately of the crown. Towns, whether situated
within the royal domain or on the lands of a subject,
depended originally for protection on the lord of
whom they held. They had no legal name, no
political existence, which could entitle them to be
admitted into the legislative assembly, or could give
them any authority there. But as soon as they were
enfranchised, and formed into bodies corporate, they
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became legal and independent members of the con-
stitution, and acquired all the rights essential to
freemen. Amongst these, the most valuable was,
the privilege of a decisive voice in enacting public
laws, and granting national subsidies. It was natural
for cities, accustomed to a form of municipal govern-
ment, according to which no regulation could be
established within the community, and no money
could be raised, but by their own consent, to claim
this privilege. The wealth, the power, and considera-
tion, which they acquired on recovering their liberty,
added weight to their claim; and favourable events
happened, or fortunate conjunctures occurred, in the
different kingdoms of Europe, which facilitated their
obtaining possession of this important right. In
England, one of the first countries in which the
representatives of boroughs were admitted into the
great council of the nation, the barons who took arms

35

SECT.

against Henry III. summoned them to attend parlia- A.D. 1265.

ment, in order to add greater popularity to their
party, and to strengthen the barrier against the
encroachment of regal power. In France, Philip the
Fair, a monarch no less sagacious than enterprising,
considered them as instruments which might be em-
ployed with equal advantage to extend the royal pre-
rogative, to counterbalance the exorbitant power of
the nobles, and to facilitate the imposition of new
taxes. With these views, he introduced the deputies
of such towns as were formed into communities into
the states-general of the nation". In the empire, the
wealth and immunities of the imperial cities placed
them on a level with the most considerable members
of the Germanic body. Conscious of their own
power and dignity, they pretended to the privilege of

Pasquier, Recherches de la France, ap. 81. edit. Par. 1633.
D 2
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SEcT. forming a separate bench in the diet; and made

N good their pretensions®.

AD.1203.  But in what way soever the representatives of cities

The hsPPY first gained a place in the legislature, that event had

thisupon great influence on the form and genius of govern-

Bent. ment. It tempered the rigour of aristocratical op-
pression with a proper mixture of popular liberty: it
secured to the great body of the people, who had
formerly no representatives,active and powerful guard-
ians of their rights and privileges: it established an
intermediate power between the king and the nobles,
to which each had recourse alternately, and which at
some times opposed the usurpations of the former, on
other occasions checked the encroachments of the
latter. As soon as the representatives of communi-
ties gained any degree of credit and influence in the
legislature, the spirit of laws became different from
what it had formerly been ; it flowed from new prin-
ciples; it was directed towards new objects; equality,
order, the public good, and the redress of grievances,
were phrases and ideas brougltt into use, and which
grew to be familiar in the statutes and jurisprudence
of the European nations. Almost all the efforts in
favour of liberty in every country of Europe have
been made by this new power in the legislature. In
proportion as it rose to consideration and influence,
the severity of the aristocratical spirit decreased ; and
the privileges of the people became gradually more
extensive, as the ancient and exorbitant jurisdiction
of the nobles was abridged".

The people  1V. The inhabitants of towns having been declared

ropre "~ free by the charters of communities, that part of the

enfran-  people which resided in the country, and was em-

chisement. . . R T
ployed in agriculture, began to recover liberty by
enfranchisement. During the rigour of feudal go-

s Pfeffel, Abrégé de I’Histoire et Droit d’Allemagne, p. 408. 451.
t Note X1X.
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vernment, as hath been already observed, the great SECT.
body of the lower people was reduced to servitude. '
They were slaves fixed to the soil which they culti-
vated, and together with it were transferred from
one proprietor to another, by sale or by conveyance.
The spirit of feudal policy did not favour the enfran-
chisement of that order of men. It wasan established
maxim, that no vassal could legally diminish the
value of a fief, to the detriment of the lord from
whom he had received it. In consequence of this,
manumission by the authority of the immediate master
was not valid; and unless it was confirmed by the
superior lord of whom he held, slaves belonging to
the fief did not acquire a complete right to their
liberty. Thus it became necessary to ascend through
all the gradations of feudal holding to the king, the
lord paramount®. A form of procedure so tedious
and troublesome, discouraged the practice of manu-
mission. Domestic or personal slaves often obtained
liberty from the humanity or beneficence of their
masters, to whom they belonged in absolute property.
The condition of slaves fixed to the soil was much
more unalterable.

But the freedom and independence which one part The mo-
of the people had obtained by the institution of com- :,'::;,:::of
munities, inspired the other with the most ardent this.
desire of acquiring the same privileges; and their
superiors, sensible of the various advantages which
they had derived from their former concessions to
their dependents, were less unwilling to gratify them
by the grant of new immunities. The enfranchise-
ment of slaves became more frequent; and the mo- A.D. 1315,
narchs of France, prompted by necessity no less than ** 20d 1318.
by their inclination to reduce the power of the nobles,
endeavoured to render it general. Louis X. and

u Etablissemens de St. Louis, liv. ii. ch. 34. Ordon. tom. i. 283. note (a).



38 A VIEW OF THE

SEICT- Philip the Long, issued ordinances, declaring, * that
«—— as all men were by nature free-born, and as their
kingdom was called the kingdom of Franks, they
determined that it should be so in reality as well as

in name ; therefore they appointed that enfranchise-

ments should be granted throughout the whole king-

dom, upon just and reasonable conditions®.” These

edicts were carried into immediate execution within

the royal domain. The example of their sovereigns,
together with the expectation of considerable sums

which they might raise by this expedient, led many

of the nobles to set their dependents at liberty; and
servitude was gradually abolished in almost every
province of the kingdom’. In Italy, the establish-

ment of republican government in their great cities,

the genius and maxims of which were extremely
different from those of the feudal policy, together

with the ideas of equality, which the progress of
commerce had rendered familiar, gradually intro-

duced the practice of enfranchising the ancient pre-

dial slaves. In some provinces of Germany, the
persons who had been subject to this species of bond-

age were released; in others, the rigour of their

state was mitigated. In England, as the spirit of
liberty gained ground, the very name and idea of
personal servitude, without any formal interposition

of the legislature to prohibit it, was totally banished.

The effects The effects of such a remarkable change in the
of this upon ¢ondition of so great a part of the people, could not

the im-

P oreent fail of being considerable and extensive. The hus-

" bandman, master of his own industry, and secure of
reaping for himself the fruits of his labour, became
the farmer of the same fields where he had formerly
been compelled to toil for the benefit of another.

The odious names of master and of slave, the most

x Ordon. tom, i. p. 583. 663. ¥ Note XX.
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mortifying and depressing of all distinctions to human SECT.
nature, were abolished. New prospects opened, and I
new incitements to ingenuity and enterprise presented
themselves to those who were emancipated. The
expectation of bettering their fortune, as well as that

of raising themselves to a more honourable condition,
concurred in calling forth their activity and genius;

and a numerous class of men, who formerly had no
political existence, and were employed merely as in-
struments of labour, became useful citizens, and con-
tributed towards augmenting the force or riches of

the society which adopted them as members.

V. The various expedients which were employed The intro-
in order to introduce a more regular, equal, and vi- a more re-
gorous administration of justice, contributed greatly &5 2
towards the improvement of society. ~What were tion of jus-
the particular modes of dispensing justice, in their butestothe
several countries, among the various barbarous na- men;of
tions which over-ran the Roman empire, and took society-
possession of its different provinces, cannot now be
determined with certainty. We may conclude, from
the form of government established among them, as
well as from their ideas concerning the nature of
society, that the authority of the magistrate was ex-
tremely limited, and the independence of individuals
proportionally great  History and records, as far as
these reach back, justify this conclusion, and represent
the ideas and exercise of justice in all the countries
of Europe as little different from those which must
take place in the most simple state of civil life. To
maintain the order and tranquillity of society by the
regular execution of known laws; to inflict vengeance
on crimes destructive of the peace and safety of in-
dividuals, by a prosecution carried on in the name
and by the authority of the community; to consider
the punishment of criminals as a public example to
deter others from violating the laws ; were objects of
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SECT.  government little understood in theory, and less re-
L garded in practice. The magistrate could hardly be
said to hold the sword of justice; it was left in the
hands of private persons. Resentment was almost
the sole motive for prosecuting crimes; and to gratify
that passion was considered as the chief end in pu-
nishing them. He who suffered the wrong, was the
only person who had a right to pursue the aggressor,
and to exact or to remit the punishment. From a
system of judicial procedure so crude and defective,
that it seems to be scarcely compatible with the sub-
sistence of civil society, disorder and anarchy flowed.
Superstition concurred with this ignorance concerning
the nature of government, in obstructing the adminis-
tration of justice, or in rendering it capricious and
unequal. To provide remedies for these evils, so as
to give a more regular course to justice, was, during
several centuries, one great object of political wisdom.
The regulations for this purpose may be reduced to
three general heads: to explain these, and to point
out the manner in which they operated, is an im-
portant article in the history of society among the

nations of Europe.
;l‘d‘“:yeﬂ'ﬁ- 1. The first considerable step towards establishing
lishing the an equal administration of justice, was the abolishment
praetiec of of the right which individuals claimed of waging war
war. with each other, in their own name, and by their own

Original  authority. To repel injuries, and to revenge wrongs,
Wdeas of " is no less natural to man than to cultivate friendship ;
cerning  gnd while society remains in its most simple state, the
Jjustice, . . 2
former is considered as a personal right no less un-
alienable than the latter. Nor do men in this situ-
ation deem that they have a title to redress their own
wrongs alone ; they are todched with the injuries done
to those with whom they are connected, or in whose
honour they are interested, and are no less prompt to

avenge them. The savage, how imperfectly soever he
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may comprehend the principles of political union, SECT.
feels warmly the sentiments of social affection, and — —
the obligations arising from the ties of blood. On

the appearance of an injury or affront offered to his
family or tribe, he kindles into rage, and pursues the
authors of it with the keenest resentment. He con-

siders it as cowardly to expect redress from any arm

but his own, and as infamous to give up to another

the right of determining what reparation he should
accept, or with what vengeance he should rest sa-
tisfied.

The maxims and practice of all uncivilized na- These lead
tions, with respect to the prosecution and punishment fo ofmee.
of offenders, particularly those of the ancient Ger- v war
mans, and other barbarians who invaded the Roman
empire, are perfectly conformable to these ideas®.
While they retained their native simplicity of man-
ners, and continued to be divided into small tribes or
societies, the defects in this imperfect system of cri-
minal jurisprudence (if it merits that name) were
less sensibly felt. 'When they came to settle in the
extensive provinces which they had conquered, and
to form themselves into great monarchies; when
new objects of ambition presenting themselves, in-
creased both the number and the violence of their dis-
sensions, they ought to have adopted new maxims
concerning the redress of injuries, and to have regu-
lated, by general and equal laws, that which they
formerly left to be directed by the caprice of private
passion. But fierce and haughty chieftains, accus-
tomed to avenge themselves on such as had injured
them, did not think of relinquishing a right which
they considered as a privilege of their order, and a
mark of their independence. Laws enforced by the
authority of princes and magistrates, who possessed
little power, commanded no great degree of rever-

2 Tacit. de Mor. German. cap. 21. Vell. Paterc. lib. ii. c. 118.
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SECT. ence. The administration of justice among rude

_l;__, illiterate people was not so accurate, or decisive, or
uniform, as to induce men to submit implicitly to
its determinations. Every offended baron buckled
on his armour, and sought redress at the head of his
vassals. His adversary met him in like hostile array.
Neither of them appealed to impotent laws, which
could afford them no protection; neither of them
would submit points, in which their honour and their
passions were warmly interested, to the slow deter-
mination of a judicial inquiry. Both trusted to their
swords for the decision of the contest. The kindred
and dependents of the aggressor, as well as of the
defender, were involved in the quarrel. They had
not even the liberty of remaining neutral. Such as
refused to act in concert with the party to which they
belonged, were not only exposed to infamy, but sub-
jected to legal penalties.

The perni-  The different kingdoms of Europe were torn and

Slouseffects o flicted, during several centuries, by intestine wars;
excited by private animosities, and carried on with
all the rage natural to men of fierce manners, and of
violent passions. The estate of every baron was a
kind of independent territory, disjoined from those
around it, and the hostilities between them seldom
ceased. The evil became so inveterate and deep-
rooted, that the form and laws of private war were
ascertained, and regulations concerning it made a part
in the system of jurisprudence*, in the same manner
as if this practice had been founded in some natural
right of humanity, or in the original constitution of
civil society.

Various So great was the disorder, and such the calamities,

employed Which these perpetual hostilities occasioned, that va-

in order  rious efforts were made to wrest from the nobles this

it a Beaumanoir, Coustumes de Beauvoisis, ch. 59, et les notes de Thaumas-
siére, p. 447.
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pernicious privilege. It was the interest of every SECT.
sovereign to abolish a practice which almost annihi- &

lated his authority. Charlemagne prohibited it by
an express law, as an invention of the devil to destroy
the order and happiness of society®; but the reign
of one monarch, however vigorous and active, was too
short to extirpate a custom se firmly established. In-
stead of enforcing this prohibition, his feeble suc-
cessors durst venture on nothing more than to apply
palliatives. They declared it unlawful for any per-
son to commence war, until he had sent a formal de-
fiance to the kindred and dependents of his adversary;
they ordained that, after the commission of the tres-
pass or crime which gave rise to a private war, forty
days must elapse before the person injured should at-
tack the vassals of his adversary; they enjoined all
persons to suspend their private animosities, and to
cease from hostilities, when the king was engaged in
any war against the enemies of the nation. The
church co-operated with the civil magistrate, and in-
terposed its authority, in order to extirpate a prac-
tice so repugnant to the spirit of Christianity. Va-
rious councils issued decrees, prohibiting all private
wars; and denounced the heaviest anathemas against
such as should disturb the tranquillity of society, by
claiming or exercising that barbarous right. The
aid of religion was called in to combat and subdue
the ferocity of the times. The Almighty was said
to have manifested, by visions and revelations to dif-
ferent persons, his disapprobation of that spirit of
revenge, which armed one part of his creatures
against the other. Men were required, in the name
of God, tosheath their swords, and to remember the
sacred ties which united them as Christians, and as
members of the same society. But this junction of
civil and ecclesiastical authority, though strengthened

b Capitul. A.D. 801. edit. Baluz. vol. i. p. 371.
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SECT. by every thing most apt to alarm and to overawe the
" credulous spirit of those ages, produced no other
effect than some temporary suspensions of hostilities,
and a cessation from war on certain days and seasons
consecrated to the more solemn acts of devotion.
The nobles continued to assert this dangerous privi-
lege ; they refused to obey some of the laws calcu-
lated to annul or circumseribe it ; they eluded others;
they petitioned, they remonstrated, they struggled
for the right of private war, as the highest and most
honourable distinction of their order. Even so late
as the fourteenth century, we find the nobles, in
several provinces of France, contending for their
ancient method of terminating their differences by
the sword, in preference to that of submitting them
to the decision of any judge. The final abolition of
this practice in that kingdom, and the other countries
in which it prevailed, is not to be ascribed so much
to the force of statutes and decrees, as to the gradual
increase of the royal authority, and to the impercep-
tible progress of juster sentiments concerning govern-
ment, order, and public security®.
The probi- 2. The prohibition of the form of trial by judicial
ition of
trial by ju- combat, was another considerable step towards the
dicial com- §ntroduction of such regular government as secured

bat,
ofher public order and private tranquillity. As the right

mentin the Of private war left many of the quarrels among in-
::,‘,',“2}’:: dividuals to be decided, like those between nations,
tice. by arms; the form of trial by judicial combat, which
was established in every country of Europe, banished

equity from courts of justice, and rendered chance or

nggm in force the arbiter of their determinations. In civilized
roceed. . Dations, all transactions of any importance are con-

mgsofthe cluded in writing. The exhibition of the deed or
ages. instrument is full evidence of the fact, and ascertains

with precision what each party has stipulated to per-
¢ Note XXI.
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form. But among a rude people, when the arts of SECT.
reading and writing were such uncommon attain-

ments, that to be master of either, entitled a person
to the appellation of a clerk or learned man, scarcely
any thing was committed to writing but treaties

between princes, their grants and charters to their

subjects, or such transactions between private parties
as were of extraordinary consequence, or had an ex-
tensive effect. The greater part of affairsin common
life and business was carried on by verbal contracts
or promises. This, in many civil questions, not only
made it difficult to bring proof sufficient to establish
any claim, but encouraged falsehood and fraud, by
rendering them extremely easy. Even in criminal
cases, where a particular fact must be ascertained, or
an accusation must be disproved, the nature and effect
of legal evidence were little understood by barbarous
nations. To define with accuracy that species of
evidence which a court had reason to expect; to
determine when it ought to insist on positive proof,
and when it should be satisfied with a proof from cir-
cumstances; to compare the testimony of discordant
witnesses; and to fix the degree of credit due to
each; were discussions too intricate and subtile for
the jurisprudence of ignorant ages. In order to
avoid encumbering themselves with these, a more
simple form of procedure was introduced into courts
as well civil as criminal. In all cases, where the
notoriety of the fact did not furnish the clearest and
most direct evidence, the person accused, or he against
whom an action was brought, was called legally, or
offered voluntarily to purge himself by oath; and
upon his declaring his innocence, he was instantly
acquitted®. This absurd practice effectually screened
guilt and fraud from detection and punishment, by

d Leg. Burgund. tit. 8. et 45. Leg. Aleman. tit. 89. Leg. Baiwar.
tit. 8. § 5. 2. &c.
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SECT. rendering the temptation to perjury so powerful, that
L it was not easy to resist it. The pernicious effects of

it were sensibly felt; and in order to guard again<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>