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TRANSLATOR'S PREFACE.

KANT'SScience of Right is a completeexposition of the
of
Philosophy of Law, viewed as a rational investigation
thefundamentalPrinciples
of Jurisprudence. It was
published in 1796: as the First Part of his Metaphysic
of XoraZs,S the promised sequel'and completion of the
Foundation f o r a Xetaphysic
Morals; published in
1785. Theimportanceandvalue of the great thinker's ,
exposition of the Science of Right,both as regards the
fundamentalPrinciples of his own Practical Philosophy
and the general interest of the Philosophy of Law, were
A secondEdition,enlarged
by an
at oncerecognised.

0s

Rechtslehre.
It appeared soon after Jlichaelmas 1796, but with the year 1797 on
the title-page. This has given rise
to some confusion regarding the date
of the first Edition, which is now usually quoted as 1796-7. (Sohubert,
Kant's Verke, Bd. is. viii., and Biographie, p. 145.)
Uie MetaphysikderBitten.
Erster Theil.MetaphysischeAnfangsgriindederRechtslehre.
Konigsberg, 1797.
* Gmndlegung zurMetaphysikderSitten.Translated
by Wlllich
(1798), Semple (1836), and Abbott (1873).
1
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KANT'S PHILOSOPHP OF LAW.

Appendix, containing Supplementary Explanations
of the
Principles of Right,appeared in 1798.' The workhas
sincethen been severaltimesreproducedby
itself, as
well as incorporated inallthe
completeeditions
of
Kant'sWorks.
I t was immediatelyrendered intoLatin
Konig in 180 0. I t
by Born in 1798, andagainby
was translated into French by Professor Tissot in 1837;
of which translation
a
second revised Edition
has
appeared. I t was again translatedintoFrench
by M.
Barni,precededby an elaborate analytical introduction,
the
exception of the
Preface
and
in 1853.5 With
Introductions,G the work now appearstranslatedinto
English for the first time.
Rant's Science of Right was his last great work of an
independent kind in the department of pure Philosophy,

'

These SupplementaryExplanations were appended by Kant t o the
Part of the work, towhichmost
of theirdetail moredirectly
apply ; but they aremore conveniently appended in this translation to the
whole work, an arrangement which has also been adopted by the other
Translators.
a Initia Metaphysica Doctrinre Juris.ImmanvelisKantiiOperaad
philosophiamcriticam.LatinevertitFredericusGottlob
Born. Yolumen
quarturn. Lipsire, MDCCLXXXXVIII.
ElementaMetaphysicaJuris
Doctrim. Latinevertit G. L.Konig.
Amstel. 1800, 8. (Warnkonig and others erroneously refer it to Gotha.)
Principes Yhtaphysiques du Droit, par E m . Eaut, etc. Paris, 1837.
Elements MBtaphysiques de la Doctrine du Droit, etc. Paris, 1853.
ThePreface and the Introductions (infra, pp. 1-58, 259-266) have
Mr. Semple.See
The dletaphyai~of I h k e by
been translatedby
1
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and with it he virtually brought his activity as a master
of thoughtto
a close? It fittinglycrowned
the rich
practicalperiod of his laterphilosophicalteaching,and
he shed into it the last
effort of hisenergy of thought.
Full of yearsandhonourshe
was thendeliberately
engaged, inthecalm
of undisturbedandunwearied
reflection, in gatheringthe finaIIy matured fruit of all
His three
the
meditation
and
learning
of his
life.
Reason
(1781)) the
immortal
Critiques
of the Pure
Practical
Reason,
(1’788), and the Jzcdgmeat (1790),
had unfolded all the theoretical Principles of his Critical
Philosophy, and established his claim to be recognised as
at once the most profound and the most original thinker
world. And as theexperience of life
of themodern
deepened around and within him, towards the sunset, his
Zmmanuel Rant, translatedby J. W. Semple,Advocate.
Fourth Ed.
Edited with Introduction by Rev. Henry Calderwood, LL.D., Professor
of MoralPhilosophy,University of Edinburgh.Edin.
: T. & T. Clark,
1886.-These are indispensable parts of the present work, but they have
been translated entirely anew.
1 He ceased lecturing in 1797 ; and the only works of any importance
to the Reehtslehre, were the Me&.
publishedbyhimselfsubsequent
physhche Allfangsgrilnde derTugendlehre in 1797, and Der Streit der
Fmdtiiten andthe Anthropologie in 1798. The Logik was editedby
1802, andthe
Jkche in 1800 ; the Phyeische Geographic byRinkin
Padagogik, also by Rink, in 1803, the year before Kant’s death.
Kritik der reinen Vernunft. Translated anew by Max Miiller (1881).
Kritik der praktischen Vernunft. Translated by Abbott.
M. Barni.
Kritik der Urtheiiskraft. Translated into French by
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interest hadbeenmoreandmoreabsorbed
and concentratedinthe Practical. For t o him,as to all @e'at and
comprehensive thinkers, Philosophy has only its beginning
in the theoretical explanation of things ; its chief end is
the rationalorganizationandanimation
and guidance of
the higher life in which all things culminate. Kant had
Of
carriedwithhimthroughall
hisstruggleandtoil
thought, the cardinal faith in God, Freedom, and Immortality, as an inalienable possession of Reason, and he had
beheld the human Personality transfigured and glorified
in the Divine radiance of the primal Ideas. But he had
further to contemplate the commonlife of Humanity in
its varied ongoings and activities, rising with
the innate
right of mastery from the bosom of Nature and asserting
itslordshipinthearena
of themighty world that it
incessantly
struggles
to
appropriate
and
subdue
to
itself. In
the
natural chaos and conflict of the
inthemultitudinous
social life of man,aspresented
and ever-changingmass
of the historicorganism,
he
of orderand
had a h to search
out
thePrinciples
of the ineradicable
form, t o vindicate therationality
belief in human Causation, andtoquickenanewthe
of the
lively hope of ahigherissue of History.Theage
Revolutioncalled andinspiredhim
to his task. With
lieen vision he sawa new world suddenlybornbefore
as the blood-stained productof a motion long toilingin

'
I
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the gloom, and all old things thus passing away
; and he
knew that it was only the pure and the practical Reason,
in that inmost union which constitutes the birthright
of
Freedom, that couldregulateandharmonizethefuture
if it was
order of thisstrongest offspring of time.And
notgiventohim
to workout the whole cycle of the
new rational ideas, heatleast
touchedupon themall,
andhehas
embodied the cardinalPrinciple
of the
Science of Right asthe
philosophical
System inhis
MagnaCharta of the age of political Reason andthe
permanent foundation of all true Philosophy of Law.
Thus produced, Kant’s Science of Right constituted an
epoch injural speculation, and it has commanded the
homage of the greatest
thinkers
since. Fichte,
with
characteristicardourandwitheagle
vision, threwhis
whole energy of soul into the rational problem of Right,
and if not without a glance of scorn at the sober limitations of the ‘ old Lectures ’ of the aged professor, he yet
acknowledges in his own moreaerial flight theinitial
safety of this morepractical guidance.’ I n thoseearly
days of eagersearch and highaspiration,Hegel, stirred
’to the depths by Kant, and Fichte, and Schelling, wrote
hisprofoundandpowerfulessay
on the Philosophy of
1 Fichte’s

Nachgelsssene Werke, 2 Bd. System der Rechtslehre (1804),
des Naturrechts (1796), ra he
himselfpointsout, waspublishedbefore Kant’s Rechtskhre, butits principles
are all essentially Kantian. (Translated by Kroeger, Philadelphia, 1870.)
498, etc. (Bonn, 1834.) Fichte’s Grundlage
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Right, laden with an Atlantean burden
of thou,aht and
strained to intolerable rigidity and severity of form, but
his ownhighestachievement only aimed at a completer
inteption of the Principlesdifferentiated by Kant.l It
wasimpossible
thatthe
rationalevangel
of universal
freedomandthe
seer-like vision of a world, hitherto
but now struggling into
groaningandtravailinginpain
the perfection of Eternal Peace and Good-will, should
find asympatheticresponse
in Schopenhauer, notwithstandingall
his admiration of Kant ; buttheracy
cynicism of thegreatPessimist
rather subsidesbefore
himinto mild lamentation than seeks theusual refuge
from its own vacancy anddespair in the wilfulcaustic
of scorching invective
and
reproach.”
Schleiermacher,
the greatest theologian and moralist of the Century, early
discerned the limitations of the priori formalism,and
supplemented it by the comprehensive conceptions of the
primal dominion and the new order of creation, but he
owed his critical and dialectical ethicalitymainly
to
Kant.3 Krauae,theleaderof
thelatestandlargest

’ Hegel’s Werke, Bd. i.

PhilosophhcheAbhandlungen, iv. Ueber
Wissenschafttlichen Behandlungsarten de8 Natuwechte (1802-8);
and the GrundlinienderPhilosophiedesRechts,
d e r Naturrecht und
Statswissenschaft im Grundrisse (1821). Werke, Bd. viii. (pasairn).
Dr.J. Hutchison Stirling’sLecturea on the Philosophy of Law present a
most inci&veand suggestive introduction to Hegel’s Philosophy of Right.
Die beiden Grundprobleme der Ethik (1841), pp. 118-9.
Grundlinien einer Kritik der bisherigen Sittenlehre (1803). Entwurf
die
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thoughtinthis
sphere-at
once intuitive, radical, and
productive in his faculty, analytic, synthetic, and organic
in his method, and real, ideal, and historic in his produ'ct
"caught again the archetypal perfectibilityof the human
reflection of the Divine, and the living conditions of the
true progress of humanity.Thedawn
of thethought of
thenew
age inKant risesabove
the horizon tothe
All the
clear
day,
full-orbed
and
vital,
inKrause?
continentalthinkersand
schools of the century i n this
sphere of Jurisprudence,whatever be theirdistinctive
characteristicsortendencies,have
owned or manifested
of the Critical
theirobligationstothe&eatmaster
Philosophy.

:,

eines Systems der Sittenlehre, herausg. von A. Schweizer (1835). Grnndriss der philosophimhen Ethik, von A. Taesten (1841). Die Lehre vom
Staat, herausg. von Ch. A. Brandes (1845).
(1803). Abriss des SystemsderPhiIoGrundlagedesNaturrechts
sophiedesRechtsoderdesNaturrechts
(1828). Krause is now universally recognised as the definite founderof the organic and positive school
of Natural Right. His principles have been ably expounded by his
two
most faithful followers, Ahrens (Cours de Droit N d w d , 7th ed. 1876) and
Roder (Or?andzlige des Natum-echta 0. der Rechtrflosoyfe, 2 Auf. 1860).
Professor J. S. del Rioof Madrid has vividly expounded and enthusiastically
advocated Krause's systeminSpanish.
Professor Lorimer of the Edin- w L
burgh University, while maintaining an independent and critical attitude
towards the various Schools of Jurisprudence, is in close sympathy with
the Principles of Krause (The Institutes of Law: a Treatise of the P r k ciples of Jur&prudenee'as determined by Nature, 2nd ed. 1880, and The
Institutes of the L a w of Nations). He has clearly indicatedhis agreement
with the Kantian School, 80 far a8 ite principles go (Instit. p. 336, n.).

sii

KANT’S PHILOSOPHY OF LAW.

Theinfluence of theKantianDoctrine
of Righthas
thus been vitally operative in all the subsequent Progress
of juraland political science.’ Kant,hereasinevery
otherdepartment of Philosophy,sunlmed UP thefragmentary
and
critical
movement
of the
Eighteenth
Century,andnotonlyspokeitslast
word, but inauguratedamethodwhich
was toguideandstimulatethe
highest
thought
of the
future.
With
an
unwonted
blending of speculativeinsightandpracticalknowledge,
grasp of
anidealuniversality
of conceptionandasure
the reality of experience,hiseffort,in
itsinnerdepth,
vitality,andconcentration,
contrastsalmoststrangely
withthetrivialformalities
of the Leibnitzio-Wolffian
Rationalists on theone hand: andwiththepedantic
Thisappliesto
the latestGermandiscussions
anddoctrineaThe
followingworks may be referred to aa the most important recent contributions, in addition to thoRe mentioned above (such aa Ahrcnn and &der,
Ethik, 2 Auf.
xi. n.) :-Trendelenburg, Naturrecht auf dem Grunde der
1868. Post, Daa NaturgesetzdesRechts, 1867. W.Arnold, Cnltur und
Rechtsleben, 1865. Ulrici,
Naturrecht,
1873.
Zoepfl, Grundriss zu
VorlesungeniiberRechtaphilosophie,1878.RudolphvonIhering,
Der
Zweck imRecht, i. 1877, ii. 1883. ProfeasorFrohschemmer of Munich
has discussed the problem of Right in a thoughtful and suggestive way
from the standpoint of his original and interesting Syetem,of Philosophy,
in his new volume, Ueber die Organbation und Cdtur der mmcJllichen
C3eseUschitJ PhilosophisoheUntersuchungeniiberRecht
und Steat,
sociales Leben und Erziehung, 1885.
hibnitz, Nova Nethodus discendse docendreque Jnrisprudentiae, 1767.
Ob5ervatiOnes de principio Juris. Codex Juris Gentium, 1693-1700.
JUS Naturae MethodoScientificapertractatnm,
Lips. 8 Tomi.
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tediousness of theEmpiricists of the School of Grotius
on the other.‘ Thomasius and his School, the expounders
of the Doctrine of Rightas
an independentScience,
were thedirect
precursors of the formalmethod
of
Kant’sSystem?
Its firm and clearoutlineimpliesthe
substance of manyan operose and now almostunreadit is alivet.hroughout withthequick,
abletome;and
keen
spirit
of the modern world. Kant’s
unrivalled
form, found
genius for distinctdivisionandsystematic
full and appropriate scope in this sphere of thought. He
1740-48. Institutiones Juris Naturae et Gentium, Halse, 1754. (In
French by Luzac, Amsterdam, 1742, 4 vols.) Verniinftige Gebnken.
Vatel, Le Droitdes Gens, Leyden, 1758. EditedbyRoyer-Collard,
Paris, 1835. English translation by Chitty, 1834. [For the other works
of this school, see Ahrens, i. 323-4, or Miller’s Lectures, p. 411.1
Grotius, De Jure Belli ac Pacis, lib. i i i 1625, Translated hy
Barbeyrae into French, 1724 ; and by Whewell into English, 1858.
Pnfendorf,Elements
Juris Universalis, 1660. De JnreNatum
et
,
Gentium, 1672. [EnglishtranslationbyKennett,
1729.1
Cumberland, De Legibus Natum DisquisitioPhilosophica,London,
1672. Translated into English by Towers, Dublin, 1750.
Cocceji, Grotius illustratus, etc., S vols. 1744-7. [See Miller, 409.1
2 Christian Thomasius (1655-1728) first clearly distinguished bebeen
the Doctrine of Right and Ethics, and laid the basis
of the celebrated
distinction of Perfect and Imperfect Obligations as differentiated by the
excellentaccount
of
element of Constraint, SeeProfessorLorimer‘s
’ Thomasiusand of Kant’srelation to his System, Inst. of Law, p. 288 ;
and Roder, i. 240. The principal works Qf t h i s School are : Thomasius,
Fundaments juris natum et gentium ex sensu communi deducta, 1705.
7
Gerhard,Delineatio juris naturalis, 1712. Gundbg, JUSN a b et
gentium.Koehler,Exercitationes,
1728. Achenwall, Prolegomena Juris
: natura&, and Jus Nrrturre, 1781.

’
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had now all his technical art as an expounder
of Philosophy in perfect control, and after the hot rush through
the first great Critique he had learned to take his time.
His exposition thus becamesimplified,systematized, and
clarifiedthroughout to utmostintelligibility.Here,too,
of hisMethod was to wed speculative
thecardinalaim
thoughtandempiricalfact,toharmonizetheabstract
universality of Reason with the concrete particularities of
Right,andto
reconcile thefreeindividuality
of the
citizenwiththeregulatedorganism
of theState.And
the least that can be said of his execution is, that he has
rescued the essential principle of Right from the debasement of the antinomian naturalism and arbitrary politicality of Hobbes’ as well as from the extravagance of the
lawless and destructive individualism of Rousseau? while
conceding and evenadoptingwhatissubstantiallytrue
inthe antagonistictheories of theseepochal thinkers ;
andhehastherebygiventhebirthright
of Freedom
again,full-reasonedandcertiorated,asapossessionfor
ever’to
modernscientificthought.
With widestand
’Hobbes, De Cive, 1642. Leviathan seu de civitate ecclasiastica et
civili, 1651. On Hobbes generally, see
Proteasor
Croom
Robertson’s
Xonograph in ‘Bleokwood’s Philosophical Classics.’
* L’origine et les fondementede l’inkgalit6 parmi les hommes, Dijon,
1751. Contrat social, 1762. Rousseau’s writings were eagerly read by
Kant, and greatly influenced him: On Rousseau generally, see John
Morley’s Rwaeau, Lond. 1878.
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\\ furthest vision, and with a

wisdom incomparably superior
; to
thereactionaryexcitement
of thegreatEnglish
Orator,’ he lookedcalmlybeyond
‘the redfool-fury of
the Seine ’ and all the storm and stress
of the time, to
thesurerealization
of the oneincreasingpurpose
that
runsthroughthe
ages. Theburden
of yearschilled
none of his sympathies nor dimmed any of his hopes for
humanity;nordidanypessimistic
shadowor murmur
’
becloud his
strong
poetic
thought,
disturb
or
‘the
; mysticallore ’ of hiseventide.And
thus at the close of
’~ allhisthinking,hemadetheScience
of Rightthevery
of the race, and the
corner-stone of thesocialbuilding
practicalculmination of allReligionandallPhilosophy.
It isnotmeantthateverythingpresentedhereby
is
Rant is
perfect
or
final. On the contrary,
there
probablynothing at all in his
whole System of Philosophy-whose
predominantcharacteristicsarecriticism,
initiation,movement -that couldbeintelligently
so
regarded;
and
the
admitted
progress of subsequent
c
theories of Right,as
brieflyindicated
above, may be
’
considered as conceding so much. It must be further
admitted of Kant’s Science of Right that it presents
L

I

:
”

:

Burke is assigned to the HistoricalSchool of Jurisprudence by
Ahrens, who not inaptly designates him‘the Mirabeau of ‘the antirevolution’ (i. 63). See the Re$atiMts m the French Revohtion (1790).
stah1 givesahigh estimate of Burke ~ F I ‘the purest representative of
Conservatism.’
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everywhereabundantopeningand
evenprovocationfor
' Metacriticism ' and historical anticriticism, which have
certainlynot been overlookedorneglected.
But it is '
meantwithal thatthe Philosophy of Jurisprudencehas
j
reallyflourished intheNineteenthCenturyonlywhere
Kant's influence has been effective, andthatthehigher
I
altitudes of jural sciencehaveonly
come intosight
'
where hehas been takenasa
guide. Thegreatcritical
!
thinker set the problem of Rightanewtothepure
SpeculativeReason,andthusaccomplishedanintellectual transformation of juridical thought corresponding to
of libertyinthepractical
I
the revolutionaryenthusiasm
sphere. I t is onlyfrom thispoint of view that we can
rightlyappreciateorestimatehisinfluenceandsignifi?
cance. Theall-embracingproblem
of themodernmeta1
morphosis of theinstitutions of Society inthefreeState,
liesimplicitly in hisapprehension.And
inspite of his
i
negativeaspect,whichhassometimesentirelymisled
superficial students, his solution, although betimes tentative and hesitating, is in the main faithful to
the highest
ideal of humanity, being foundationed on the eternity of
Rightand crownedby theuniversalsecurityand
peace
of the gradually realized Freedom of mankind. As Kant
saved thedistractedandconfusedthought
of his time
it again with
from utter scepticism and despair, and set
renewedyouth and enthusiasm on its way, so his spirit
%

~
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seems to be risingagainupon
us inthisourhour
of
need, withfreshhealinginhis
wings. Our Jurists must
therefore also join the ever increasing throng of contemporary thinkers in the now general return to Kant? Their
principlesareevenmoreconspicuously
at hazardthan
any‘others,andthewholemethod
of their science, long
dying of intellectualinanitionandasphyxia,mustseek
I t is only thus,
the conditions of a complete renovation.
too, that the practical Politician will find the guidance of
real principle in this agitated and troubled age in which
the foundations of Governmentas well as of Rightare
so daringlyscrutinisedand
so manifestly imperilled:
is drivenbytheinherentnecessary
andinwhichhe
1 ‘ The very cry of the hour is, Fichte and Schelling are dead, and Hegel,
if not clotted nonsense, is unintelligible ; let 11s go back to Kant. See,
too, in other countries, what a difference
the want of Kant has made.’
Dr. J. H. Stirling, blind, No. xxxvi. ‘Within the last ten years many
voices have been heard, both in this country and in Germany, bidding u8
return to Runt, as to that which is alone sound and hopeful i n Philosophy; that which unites the prudence of science withthehighest
speculativeenterprise that is possible without idealistic extravagances.’
Professor E. Caird, Jouwml of SpeculativePhilosophy, vol. xiv. 1, 126.
‘From Hegel, we must, I think, still return uponKant,seekingfresh
hope for Philosophy in a continued tlse of the critical method.’ Professor
Calderwood, Introduction to Rant’s Meetaphysic of Ethics, p. x i x .
The Socialisti0 and CommunisticDoctrines of Owen(1771-1858),
Fowier (1777-1837), Saint-Simon (1780-1825), Louis Blanc, Pmudhon,
and Cabet, ‘ considered as aberrations in the development of Right,’ am
sketched by Ahrens (i, 8 12) with his characteristic discrimination and
fairnew, The principles of the contemporaryEnglishSocialism will be

’
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implication of local politics to face theinevitable issue,
of world-widecomplications andtheuniversal
problelu
of human so1idarit.y. And thus only,as it now appears,
will it be possible to findaPrinciple that will at once
be true to the most liberaltendency of the time,and
yet do justice to its most conservative necessities.
Of criticism and comment,
blind
adulation
and
unjust depreciation of Kant’ssystem
of Right,there
has been, asalreadyhinted,abundanceandevenmore
to
than enough. Every philosophical Juristhashad
definemore or less explicitlyhisattitudetowardsthe
Kantian
standpoint.
The
original thinkers of the
dogmatic Schools-Fichte, Schelling,’ Hegel, and Krause,
found summed up in A Summary of the Principles of Socialism written
for the Democratic Federation, by H. M
. Hyndman and William Morris
(1884). Compare also Hyndman’s The Hintorical Basis of Socialism in
England, and To-day and Jmtice, the organs of the Social Democracy.
Schelling’scontributionstotheScience
of Right havehardly
received theattentionthey deserve. The absorption of his thought in
the Philosophy of Nature left him lessfreetodevotehimselfto
the
idea of the
Philosophy of History, but it ismainly to him that the
of the
State,
in
systematic
objectivity
and
the
organic
vitality
itslatest forms,isdue.Hegel
and Krausehaveseverallyadopted
and developed the twosides of this conception. Compare Schelling’s
Abhandlung iiber das Naturrecht in Fichte and Niethanzmer’s J o u r d ,
iv. and v. ; andhis
Forkaungen Ger die dlcthodedesakademiachen
StwEiumn, p. 146, etc. See Stahl’a excellentaccount
of Schelling’s
des
Rechts,
i. 403-14, and The Journal of
Doctrine, Philosophie
SpeculativePhilosophy, rol. xiii. No. 3, vi., ‘Schelling on History and
Jurisprudence.’

’
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-have made
it the starting-point of their special efforts,
and have elaborated their own conceptions by positive or
negativereference to it. TherecentTheologicalSchool
of Stahl and Baader, De Maistre and Bonald,’ representing the Protestant and Papal reaction from
the modern
autonomy of Reason, hasyetlefttheKantianprinciple
unshaken, and has at the best only formulated its doctrine
of auniversalDivineorder
in more specific Christian
: terms.
TheHistorical
School of Hugo andSavigny2
‘ and Puchta:-which
is also that of Bentham,Austin

j

1 Stahland Baader represent the Neo-Schellingian standpointintheir
philosophical doctrines.-F. J. Stahl, Die Philosophie des Rechts, 3 Bde.,
3 Auf. 1865 (an important and meritorious work).-Franz von Baader’s
. SummtMche Wwke, 16 Bde.1851-60. (Cf.Fanz Hofhann’s B e h h t u n g
des Angrzrs auf B d e r in Thih’8 flehrqt : ‘ Die theologisikende Rechtqund Staatslehre,’ 1861,)Joseph de Idaistre, Soirbs de St. Petemburg,
Paris, 1821. Mdmoires, etc., par A. Blanc,1858,”L’AbbB de Bonald,
Ldgidation primitive, 1821.
* Hugo (1768-1844) is usually regarded as the founder, and Savigny
(1778-1861) as the chief representative of the Historical School.Hugo,
Lehrbueh des Nalurreehte ale einner Philosophie des p8itiwn Beehts,
1799, 3 Auf.1820.
Frederich Carlvon Savigny, V m Bewf emserer
Zeit f u v Gesetzgebung und Rechtmiasemchaft, 1814 ; System dee W i g e n
R6mischen Ilechts, 1840. (See Guthrie’s translation of Savigny, Treatire
O R the Conflict of Laws, with an excellent Preface. T.
& T. Clark,)
* The Historical School, as Ahrens shows, must be carried back 80 aa
’ to include such thinkers as Cujas, the great French
Jurist of the 16th
century, whocalled the History of Right his ‘ hamepond’or ;’ Yontesquieu (1689-1755), whose well-known book, &’&wit des Lois (1748),
’ ran through twenty-two editions in a few years ; and the Neapolitan Vico
(1688-1744), the founder of the ‘ New Science’ of History. Vico is only
now becomingproperlyappreciated.SeeProfessor’s
Flint’r able and

”
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and
Euckle,
Sir
George C. Lewis and
Sir
Henry
Sumner
Maine,
and
Herbert
Spencer,--with all its
apparent
antagonism,
has
only
so far
supplemented
the rational
universaIity
of Kant by the necessary
of the rise
counterpart of anhistoricalPhenomenology
institutions,as
and development of the positivelegal
thenatural evolution and verification inexperience of
thejuridical conceptions.‘ The conspicuouswant of a
criterion of Rightinthe
application of the merehisinstructive ‘ Vico ’ in Blackwood‘s Philosophical Clussies. ‘ I n his work,
De universi juris uno principio et$ne (1820), Vico divides the whole
Science of Right into three parts : (1) the Philosophy of Right, (2) the
History of Right, and (3) the Art of applying the Philosophy to facts.
He distinguishes profoundly in Laws the spirit or will of the legislator
(mem legis) and the reason of the law (ratio legis), which consists in the
accordance of a law n-it11 historical facts and with the eternal principles
of the True and Good ’ (Ahrens).ThecontemporaryHistoricalSchool
does not yet occupy so philosophical a position.
1 Sir Henry Sumner Maine,
the most eminent English representative
of the Historical School, continues t o regard ‘ the philosophy founded on
the hypothesis of a state of nature ’ as ‘ still the greatest antagonist of the
Historical Method ’ (Ancient Law, pp. 90, 91) ; but thisis evidently said in
disregard of the transformation of Rousseau’e theory by Kant, and the
contributions to the application of the Historical Method by Hegel and
his school, in whose principle the historicevolution
is an essential
element. Sir H. S. Maine’sown contributionscannot be toohighly
recommended for their thoroughness and suggestiveness. He hm gathered
much of his original and pregnant matter from direct acquaintance with
India, where, as is the case with the forms of nature, the whole genesis
and stratification of the forms of Society are presented livingly t o view.
(AncientLaw, 1861, 7th ed.1880.
Village Contmunitiee in the Eaet
and West, 4th ed.1881. Early History ofInatitutions, 1874.)
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toricalMethod
to themanifold,contingent,andvariof human
society,
has
been
often
able
instit,utions
of the Schoolhave
signalized ; andtherepresentatives
been driven
again,
especially
in
their
advocacy of
political
liberalism,
upon
the rational
principles
of
Freedom.'
TheCivil Jurists who havecarried the unreasoning
of
admiration of the Roman Law almost to the idolatry
itsletter,and who are too apt to ignore the movement
of twothousandyearsandall
the aspirations of the
modernReason,couldnot
be expected t o befound in
of Kant. Their
sympathywiththeRationalMethod
to thedetails
of hisexposition,
multipliedobjections
from Schmitthennertothepresentday,are,
however,
founded upon anentiremisapprehension of the purpose
of his
form.
ForwhileKantrightly
recognised the
Extremes meet in the moral indifference of the universal naturalism
of the ultra-historical School and the abstract absolute rationalism
of
Spinoza. It was Grotius who first clearly distinguished between positive
fact and rational idea in the
sphere of Right, and thus originated the
movement of moderu 'jural ' speculation. For evidence of the statement
in the text, see Bentham's Worh, Buckle's History of Ci'vilisatioa, Mill
on Liberty, 8nd especially Puchta's Emyclopadie, introductory to his
Cursus der Institutionen, 6 Auf.1865. The standpoint of the Historical
School has been thoroughly reviewed by Stahl, i. 570-90 ; Ahrens, .i
51-61 ; and Roder, i. 266-279.
* ' Ueber den Charakter unddie Aufgaben unserer Zeit in Beziehung auf
Staatuud Staatswissenschaft,' Giess.1832.Zwolf
Biicher vom Stsate,
1839. See Rosenkranz's Geschichte der Rant'nchen Philosophje, p. 288,
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Roman Law as the highest embodiment of the Juridical
Reason of the ancient world, andtherefore expounded
his own conceptions by constantreference
to it, he
clearly discerned its relativity and its limitations ; and
he accordingly aims at unfolding everywhere through its
categories the juridical idea initsultimate purity. I n
Kantthe juridical Idea first attainsits essential selfrealization andproductivity, andhis system of Private
Rightis
at once freer and more concrete thanthe
Systems of Hobbes and Rousseau, because it involves
the ancient civil system, corrected and modernized by
regard to its rational and universal principles. This
consideration alone will meet a host of petty objections,
’ and guard the student against expecting to find in this
most philosophical exposition of the Principles of Right
a mere elementary test-book of the Ropan Law.l
In England, Kant’s Xcience of Ryht seems as yet to
This remark especially applies to the running fire of criticism in Ton
Kirchmann’srecent Erlauterzcngen zu Kant’s dletapliyaikder Sitkn,
1882. It is a matter of regret that such criticisms cannot be hem dealt
himself clearlyindicated the position st&d
with in detail.Ranthas
above, as at p. 54, infra.-The depth and subtlety of Kant’s method, 80
far transcending the common modes of juridical thinking in England, a
inseparable from the system, but he has himself given the sufficient reason
for theirappearance in it (ififra, p. 116). Withoutenteringindetail
upon thepoint,thetranslator
may remarkwith regard to one conBPicuous, yet irremoveable blot, that he homologates the unanimous
disapprobation of subsequent jurists, and would only refer t o Dr.
Hutchison Stirling’s drastic castigation of it in his L & u T ~ ,P. 51. But
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have been little studied, and it has certainly exerted but
littleinfluence on EnglishJuridical Science. Thishas
no doubt been mainly due t o the traditional habit of the
nationalmind,and the completeascendancyduringthe
presentcentury of theUtilitarian School of Bentham:
The criterion of Utility found a ready application to the
of Political andLegalReform,
morepressinginterests
and thus responding to
the practical legislative spirit of
the time, its popular plausibilities completely obscured or
supersededallhigherrationalspeculation.
By Austin
thesystem
was methodicallyappliedto
the positive
of
determination of the juridical conceptions; under aid
the resources of the German Historical School, with the
result that Right was made the mere ‘creature’ of positive
law, andthe whole RationalMethodpretentiously
condemned as irrational ‘jargon.’ I n Austin2 we have only
difficulties in so original and originative a work can
only be said in themeantime :
Sunt delicta tamen, quibus ignovisse velimns,’
Andeveryreader and student shouldbeready
to applytheHoratian
rule here too :
‘ Verum ubi plura nitent
, non ego paucis
Offendar maculis, quasaut incuria fudit
Aut humana parum cavit natura.’
Fragment on Government, 1776. Essay on PoliticalTactics, 1791.
Principles of Morals and Legislation, 1780. Trait& de Legislation, 1802.
Province of Jurisprudence determined, or Philosophy of Positive Law,
1832. Lectures on Jurisprudence, edited by his Widow.
Austin (1790-1859) has been greatly overestimated as a Jurist by his
of this and other

..
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the positive outcome of Hobbes and Hume and Benthatu.
Thelater forms of this legal positivismhave not been
fruitfulin
scientific result,andthesuperficialityand
infutility of the standpoint are becoming more and more
apparent,Nor
does theUtilitarianPrinciple,’withall
friendsand followers, The affectionate tributes of his widow may be
borne with, but it is more extraordinary to find Professor Sheldon Amos
characterizing him as the true founder of the Science of Law ’ (S.Amos,
Tile Science of Law, p. 4). Here is Austin’s estimate of Kant’s Science
of Right; ‘ A treatise darkened by a philosophy which, I own, is my aversion, but abounding, I must needs admit, with traces of rme sagacity. H e
has seized a number of notions, complex and difficult in the extreme, with
distinction and precision which are marvellous, considering the scantiness
of his means. For of positive systems of law hehad scarcely the
slightest tincture ; and the knowledge of the principles of jurisprudence,
which he borrowed from other writers, was drawn, for the most part, from
the muddiest sources ; from books about the fustian which is styled the
Law of Nature.’ (Lectures, iii. 157.) And here is hisaccount of the
German Jurists generally : ‘It is really lamentable that the instructive
and admirable books which many of the German Jurists have certainly
produced, should be rendered inaccessible, or extremely difficult of access,
by the thick coat of obscuring jargon with which they have wantonly
incrustedtheir necessarilydifficultscience ’ (ii. 405). Comment on this
is SuPerfluous. In the same breath a more condemnatory judgment is dealt
out even to Sir W. Blackstone. So long as such statements passed as
philosophical criticism there was no possibilityfor a genuine Philosophy of
is
Law in England.Austin,
notwithstandinghisEnglishreputation,
entirely ignored by the German Jurists. He seems t o have known only
enough of German to consult the more popularproductions
of the
HistoricalSchool. Dr. Hutchison Stirling has dealt with Austin’s cornmOnPlace Hedonism in a severeway, and yet not too everely, in his
Lectwe-8 0% the Philosophy of Law (subJnftn.).
has been the subject of incessant discussion in
down to itslatest systematic exposition in Sidgwick’s Methods of Ethics.
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its seeming justiceandhumanity,
appear capable of
longer satisfying thepopularmindwithits
deepening
Consciousness of Right, or of resolving the more fundamental political problems thatare
again coming into
view. I n this connection we may quoteandapplythe
authority of SirHenrySumnerMaine
when hesays:’
There is such widespread dissatisfaction with existing
theories of jurisprudence, and so general a conviction that
they do not really solve the questions they pretend to
dispose of, astojustifythe
suspicion that some line
of inquiry necessary to aperfect result has been incompletely followed, or
altogether
omitted
by
their
authors.’ The present
unsatisfactory
condition of the
Science of Right in England-if
not in Scotland2-could
not be better indicated.
On the Continent the system has also been carefully and ably reviewed by
Th. Jouffroy (Cows de droit naturel, ,1835), Ahrens (i. 48, but less fully
in the later editions), I. H. Fichts XDie philosophiwhen Lehren vox Recht,
Stmt zmd Sitte, 1850), DeWal(Prysverhaudeliugvau
het Natuurregt,
1833), and particularly by the Itdiau Jurists (Roder, i. 108).
Ancient Law, p. 118.
Much more may be justly claimed for Scotland than for England
since the middle of the last century in regard to the cultivation of the
Philosophy of Right. The Scottish School of Philosophy started on this
side from Grotius and Thomasius. Gershom Carmichael edited Pufendorf
with praiseworthy notes. Hutchison discussed the doctrine of Right with
fulness and care in his Syslern of Nora2 Philoaophy (1755).Hume, i n
consistency with the method of his Intellectual Philosophy, derationslized
the conceptions of Justice and Right, and resolved them into e q i r i c a l
producta of publicUtility (Treatise on Human Nature, 1789. Essays,
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In these circumstances, no other alternative is left for
11s but arenewed
and deepened appeal to the universal
principle of Reason, as the essential condition of all true
progress and certainty. And inthe present dearth of
philosophicalorigination
andthe presence of the unassimilated products of well-nigh a century of thought, it
seems as if the prosecution of this Method of all methods
1742). Reid, leading the realistic reaction, examined this side of Hume’a
speculation withhis characteristicearnestness,
and advanced byhis
practical principle of Common Sense to positions akin to those of Kant’s
System of
PracticalReason (Active Powers, 1788, Essay V. c.
Natural Jurisprudence, and the following chapters on Hume’s Utilitarianism). Henry Home, Lord Kames,prosecuted the samemethod
with more juridical knowledge (Principles of Equity; Histom’calLato
Tracts, 1758 ; Sketch@ of the History of Man). The movementwas
carried on by Adam Ferguson (Principles ofdioral and PoZiticaZScience,
1792 ; Emczy on the Hktory of Civil Society, 1767), Dugald Stewart (see
especially the account of the Grotiau School in the Dissertation, 1815),
and Dr. ThornasBrown (Lectures). SirJamesMackintoshwrote
a
D;acoureeonthe Study of the Law of Nature and Nations, 1835. The
cultivation of the Philosophy of Law has ‘neverbeen extinctinthe
ScottishUniversities.Since
the revival of the Chair of Public Lawin
the University of Edinburgh in 1862, Professor Lorimer has done much
by his devotion and erudition to further the cultivation of the subject.
(See the reference to his own works, supa, xi. n. ) One of his pupils, Mr.
W.a. Miller, Lecturer on Public Law in the University of Glasgow, has
published a series of excellent Lectures on the subject, displaying extensive knowledge and critical acumen, with general regard to the Hegelian
standpoint (Lectures on the Philosophy of Law, designed mainly as an
introduction to the study of International Law, 1864). Professor Flint’s
important work on the Philoeophy of History in Prance and Germany,
and Professor Edward Gird‘s recent book on Comte’s Social philosophy,
may also be referred to in this connection,
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now be fruitfully carried on by a l*etzmn to
System. Enough has
perhapsalready
been said toindicatethe
recognised
importance of the Kantian standpoint, and even to point
to the rich fields of thought and inquiry that open everywherearound it to the student. Into these fields i t was
to
the original intention of thetranslatortoattempt
furnish some more definite guidance by illustrative
comment and historical reference in detail, but
this
intentionmust
be abandoned meanwhile, andallthe
more readily as it must be reckoned at the most but a
duty of subordinate obligation and of secondary importance. The Translation is therefore sent forth by itself in
reliance upon its intelligibility as a faithful rendering of
the original, and in the hope that it will prove a t once a
help t o the Students and an auxiliary to the Masters of
our present juridical science.
W. H.
canonly

K i n t and advance through
his

EDISBURGH,
January 1887.
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RC'DEE remarks (i. 254) that bg far the most of the laterphilosophical
writers on Natural Right-' n m n ill6 le+ I '"follow the system of Kant
and Fichte, which is in the mainidentical in principle n-ith that of
Thomasius. It wasimpossible to refer to them in detail in theseprefatory remarks, but it may be nseful to quote the following as the more
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Resides these a considerable number of similar German works might be
referred to by Schaumann, Heydenreich, Klein, A. Thomas, Weiss, J. K.
Schmid, T. Y. Zachariii, Stookhardt, E. Reinhold, Schnabel, Pfitzer, and
others.
Of the French works,from theKantian standpoint, maybe quoted
(Ahrens, i. 326) :11. Bussart, Elements de droit nature1 priv6. Fribourg en Suisse, 1836.
V. Belime,Philosophie du droit. Paris,1844, 4 ed.1881.
In Italy, where the Philosophy of Law has been cultivated ' with great
zeal and intalligence ' (Ahrens, i. 327 ; Roder, Krit. Z..itschmit@ Rechtaroiss. xv. 1, 2, 3), the Kantian system has becn ably discussed by Mancini,
Mamiani, Rosmini, Poli, and others. Its chief representatives have beenBaroli, Diritto naturale privato e publico, 6 vol.Cremona,1837.
Tolomei, Corso elementare di diritto naturale, 2 ed.Padova,1855.
Soria di Crispan,Filosofia di diritto publico. (Philosophie du droit
into French.
public. Brux. 1858-4.)Transl.
Rosmini-Serbati,Filosofiadel diritto, 1841. (In part Kantian.)
[Since writing the foregoing Preface there has come to hand the important work, 'La ,Vita del Diritto, neisuoi rapporti colla Vita Sociale:
Studio comparativo di FilosofiaGiuridica.
Per GiusseppeCarle, Professore ordinario di Filosofiade Diritto nella R. Univenita di Torino.'
Its comprehensive method and profound insight add to the already ample
evidence of the 'great zeal and int,elligence' with which the Philosophy
of Law is now being cultivated by the countrymen of Vico, the natural
successors of Antistius Labeo, and Papinian. ProfessorCarle points out
the relation of Kant not only to Rosmini, but also to Mamiani and others.
His view of the importance and influence of the Kantian System is in
accord with the brief indications ventured in these Prefatory hints. It is
impossible to quote his exposition here, but attention may be directed to
P. L. i. Cap. ii. 8, 'Emmanuele Kant come iniziatore del metodo
Cap. v. ' Ulteriore
rationale nello studio del diritto naturale ;' and L.
svolgimento,' e t c . " T ~ . ]
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THE METAPHYSICAL PRINCIPLES
OF

THE S C I E N C E O F R I G H T
AS COSTAIXED IS

THE METAPHYSIC OF MORALS.
BY

I M M A N U E L KANT.

P R E F A T O R YE X P L A N A T I O N S .
-0-

THE METAPHYSIC
OF MORALS,
as constituting the System
of PracticalPhilosophy, was t o follow the ' Critique of
thePractical Reason,' as it now does. It fallsintotwo
parts: (1) THE METAPHYSICAL
PRINCIPLES OF JURISPRUDENCE AS THE SCIENCE
OF RIGHT, and (2) THEMETAPHYSICAL PRINCIPLES
OF ETHICS AS THE SCIENCEOF
VIRTUE.ThewholeSystemformsacounterpartto
the
' Metaphysical Principles of the Science of Nature,' which
havebeenalready
discussed inaseparate
work (1786).
The General Introduction to the ' Metaphysic of Morals '
bears mainly on its form in both the Divisions; and the
DefinitionsandExplanations it containsexhibit and, to
some extent, illustrate the formal Principles of the whole
System.
THESCIENCE OF RIGHTasaphilosophicalexposition
of thefundamentalPrinciples
of Jurisprudence,thus
forms the First Part of the Metaphysic of Morals. Taken
here by itself-apart from the special Principles of Ethics
as the Science of Virtue which follows it-it has to be
~

'. ,

,
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KANT’S
PREFATORY

EXPLANATIONS.

treated as a System of Principles that originate in Reason ;
and, as such, it might be properly designated ‘ The Metaphysic ofRight.’
Butthe conceptionof Right, purely
rational in its origin though it be, is alsoapplicable to
cases
presented
in experience; and,
consequently,
a
Metaphysical System of Rights must take into consideration the empirical variety and manifoldness of these cases
in order thatits Divisions may be complete. For completeness and comprehensiveness are essential and indispensable to the formation of R rational system. But, on
the otherhand, it is impossible t o obtain acomplete
survey of all the details of experience, and whe,re it may
be attempted to approach this, the empirical conceptions
embracing those details cannot form
integral elements of
the system itself, but can only be introduced in subordinate
observations, and mainly as furnishing examplesillustrative
of the GeneralPrinciples.The
only appropriate designationfor the First Part of a Metaphysic of Morals,will,
therefore,
be
THE
METAPHYSICAL
PRINCIPLES
OF THE
SCIENCE
OF RIGHT. And, in regard to the practical application to cases, it is manifest that only an approximation
to systematic treatment is to be expected, and not the
attainment of a System complete in itself. Hence the
samemethodofexpositionwillbeadopted
here as was
followed in the former work on ‘The Metaphysical Princ i p h of the Science of Nature.’ The Principles of Right
.which belong to the rational system will form the leading
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portions of thetext,and
details connected with Rights
which refer t o particular cases of experience, will be
appendedoccasionally in subordinate remarks. In this
way a distinction mill be clearly made between what is a
Metaphysical or rational Principle, and what refers to the
empirical Practice of Right.
Towards theend of the work, I have treatedseveral
sections with less fulness of detail than might have been
expected when theyare compared withwhat precedes
them. Butthishas
been intentionally done, partly
because it appears to me that the more general principles
of the later subjects may be easily deduced from what has
gonebefore ; and, also, partly because the details of the
Principles of Public Right are at present subjected to so
much discussion, and are besides so important in themselves, that they may well justify delay, for a time, of a
final and decisive judgment regarding them.

PROLEGOMENA.
G E N E R A L INTRODUCTION
TO

T H E R I E T A P H Y S I C OF MORALS.

G E N E R A LI N T R O D U C T I O NT OT H E
METAPHYSICOF MORALS.
I.
THE RELATION
OF

THE

FACULTIES
OF THE HUMAN
hhND

TO THE

MORALLAWS.

ACTIVE FACULTY'
The Practical Faculty of Action.-Tm
HUMAN
MIND,w the Facultyof Desire in itswidest
sense, isthe Powerwhichmanhas,through
hismental
.
representations, of becoming the cause of objectscorre- .
sponding to theserepresentations.Thecapacity
of a
Being to act in conformity with his own representations,
is what constitutes the Life of such a Being.
The Feeling of Pleasure or Pain.-It is to be observed,
ftrst, that with Desire or Aversion ,there is always connected PLEASURE
or PAIN,the susceptibility for which is
called FEELING. But the converse does notalways hold.
For there maybeaPleasureconnected,notwith
the
desire of an object, but withamerementalrepresentation, it being indifferent whether an object corresponding to the representation exist or not. And, second, the
Pleasure or Pain connectedwith the object of desire
does not always precede the activity of Desire ; nor can
it be regarded in every case m the cause, but it may
as weU: be the Effect of that activity. The capcity
of expe1i.encing Pleasure or Pain on the occasion of a
.
OF THE

\
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mentalrepresentation, is called ' Feeling,' becausePleasureandPain
containonlywhat
is mbjective inthe
relations of ourmental activity. They do notinvolve
any relation to an object that could possibly furnisha
knowledge of it as such ; they cannotevengive
US a
knowledge of our own mentalstate.
For evenSensations: considered apart from the qualities which attach to
them on account of the modifications of the Subject,-as,
for instance, in reference to Red, Sweet, and such like,arereferredasconstituentelements
of knowledge to
Objects, whereas Pleasure or Pain felt in connection with
what is red or sweet, express absolutely nothing that is
inthe
Object, but merelyarelation
totheSubject.
And for the reason just stated, Pleasure and Pain considered in themselvescannot bemore preciselydefined.
All that canbefurther
done withregard
tothemis
merely to pointoutwhat
consequences they may have
in certain relations, inorder to make the knowledge of
them available practically.
The Sensibilityas the Faculty of Sense, may be defined by referenceto
the subjective Nature of our Representations generally. It is the Understanding that first refers the subjective Representations to an object ; it
alone thinks anything by means of these Representations. Now, the snbjective nature of our Representations might be of such a kind that they contd
be related to Objects so &s tofurnishknowledge of them,either i n regard
to their Form or Matter-in the former relation by pure Perception, in
thelatter by Sensation proper. In this caw the Sense-faculty, as the
capacity for receiving objective Representations, would be properly called
its subjective
Sense-perception. But mere mentalRepresentationfrom
naturecannot, in fact, become a constituent of objective knowledge,
because it containsmerelytherelation
of the Representations to the
Subject, and includee nothing that can be used for attaining a knowledge
of the object. In this case, then, this receptivity of the Mind for snbjeOtiVe representations is called FEELING.It includea the effect of the
%presentations, whether sensible or intellectd, upon the Subject ; snd
it won@ to the Sensibility, although the Representation 'Mmay
<
&long to the Understanding or the Reason.

I'

i

*
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Practical Pleasure, Intereet, Inclination.-The Pleasure,
which is necessarily connected with the activity of Desire,
when the representation of the object desired affects the
capacity of Feeling,
may
be called Pvactical
Pleasure.
And this designation is applicablewhether thePleasure
is the cause or the effect of the Desire. On theother
hand, that Pleasurewhichisnotnecessarilyconnected
with the Desire of an object, and which, therefore, is not
apleasure in the existence of the object, but is merely
attached to a mental representation alone, may
be called
Inactive Complacency,or mere Contemplative Pleasure. The
Feeling of this latter kind of Pleasure, is what is called
Taste. Hence,ina System of PracticalPhilosophy, the
Contemplative Pleasure of Taste will not be discussed as
an essentialconstituentconception,butneedonly
be
referred toincidentally or episodically. But as regards
Practical Pleasure, it is otherwise.For
the determination of theactivity of theFaculty of Desire or Appetency,which is necessarilyprecededby
thisPleasure
asits
cause, is whatproperlyconstitutesDESIRE
in
thestrict
sense of the term. Habitual Desire,again,
constitutes Inclination ; andthe
connection of Plea%e withtheactivity
of Desire, in so far asthis
connection is judged
by
the Understanding to be
valid
according
to general
a
Rule holding good at
least for the individual, is
what
is called Interest.
Hence, in sucha
case, thePractical
Pleasure is an
Interest of the Inclination of the individual. On
theother hand, if thePleasure canonly follow aprecedingdetermination of theFaculty of Desire, it is an
Intellectual Pleasure, and the interest in the object must
be called a rationalInterest ; forwere
theInterest
semRous, and notbasedonlyupon
purePrinciples of

.
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Reason, Sensation would necessarily be conjoined with
the Pleasure, and would thus determine the activity of
the Desire. Whereanentirelypure
Interest of Reason
must be assumed, it is not legitimate to introduce into it
an Interest of Inclination surreptitiously. However, in
order to conform so far with the common phraseology,
we may allow the application of the term ‘Inclination’
even to that which can only be the object of an ‘ Intelsense of ahabitual
Desire
lectual ’ Pleasure inthe
arising from a pure Interest of Eeason. But such
Inclination would have to beviewed, not as the Cause,
but as the Effect of the rational Interest ; and we might
call it the 1u)n-scnsuous or RATIONAL INCLINATIOX
(propensio intellectualis).-Further, C o w q h c e n c e is to be distinguished from the activity of Desire itself, as a stimulus
or incitement toits determination. It is always a sensuous state of the mind, which does not itself attain to
the definiteness of an act of the Power of Desire.
The Will generally as Practical Reason.-The activity
of the Faculty of Desire may proceed in accordance with
Conceptions; and in so far as the Principle thus determining it to action is found in the mind, and not in its
object, it constitutes a Power of acting or not acting
according to liking. I n so farasthe
activity is accompanied with the Consciousness of the Power of the
action to produce the Object, it forms an act of Choice ;
if this consciousness is
not
conjoined with it, the
Activity is called a Whh. The Faculty of Desire, in so
f a r as its inner Principle of determination as the.ground
of its liking or Predilection lies inthe Reason of the
Subject, constitutes THE WILL. The Will is therefore
the Faculty of active Desire or Appetency, viewed not
so much in relation to the action-which is the relation
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of the act of Choice-as rather in relation to the Principle
that determines the power of Choice to the action. It
has, in itself, properly no special Principle of determination, but in so far as it may determine the voluntary act
REASONITSELF.
of Choice, it is THE PRACTICAL
The Will as the Faculty of Practical Principles.Under theWill,taken generally,may be included the
volitionalact of Choice, and also the mereact of Wish,
in so far as Reason may determine the Faculty of Desire
in its activity. The act of Choice that can be determined
by pure Reason, constitutes theact of Free-will.That
actwhich
is determinable only
by
Inclinationas
a
sensuousimpulse or stimulus would be irrationalbrute
Choice (al-bitrium brutum). Thehumanact
of Choice,
however, as human, is in fact afected by such impulses or
stimuli, but is not determined by them ; and it is, therefore, notpure
in itself whentakenapart
from the
acquiredhabit of determination byReason.
But it may
be determined t o action by the pure Will. The Freedm,
of theact of volitional Choice, is its independence of
being determined by sensuousimpulses or stimuli. This
forms the negadive conception of the Free-will. The
positive Conception of Freedom is given by the fact that
the Will is the capability of Pure Reason to be practical
of itself. Rut this is not possible otherwisethan by the
Maxim of everyactionbeingsubjected
to the condition
of beingpracticable as auniversal Law. Appliedas
Pure Reason to the act of Choice, and considered apart
from .its objects, it may be regarded astheFaculty of
Principles ; and, inthis connection, it is the s o m e of
PracticalPrinciples.Hence
it is t o be viewed as alawgivingFaculty.
But as the material upon which to
construct a Law is,not furnished to it, it can only make
..
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the form of the Maxim of the act of Will, in so far as
it is available as a universal Law, the supreme Law and
Maxims,
determiningPrinciple of the Will. And as the
or Rules of human action derived from subjective causes,
do not 'of themselvesnecessarilyagreewiththose
that
are objective and universal,Reasoncanonlyprescribe
this supreme Law asanabsoluteImperative
of prohibition or command.
The Laws of Freedom as Moral, Juridical, and Ethical,TheLaws of Freedom, asdistinguishedfrom the Laws
of Nature,are moral Laws. So farastheyreferonly
to external actions and their lawfulness,they are called
Juridical; but if they alsorequirethat, as Laws, they
shall themselvesbe the determiningPrinciples of our
actions,they are Ethical. Theagreement of an action
withJuridical Laws, isits Legality ; the agreement of
an actionwith Ethical Laws, is its Morality. TheFreedom to which the former laws refer, can only be Freedom
inexternalpractice;butthe
Freedom to which the
latter .laws refer, is Freedom in the internal as
wellas
theexternal exercise of theactivity of theWill in so
faras it is determinedbyLaws
of Reason.
So,
in
TheoreticalPhilosophy, it is said that only the objects
of the externalsensesare
in Space, butallthe objects
both of internal and external sense are in Time ; because
therepresentations of both,asbeing
represenDations, SO
farbelong all to theinternal sense. In like manner,
whetherFreedom is viewed in reference to the external
or theinternal action of the Will,its Laws, aspure
practicalLaws of Reasonfor the free activity of the
Will generally, must at the sametime be inner Principles for its determination,althoughthey
m y not
always be considered in this relation.,

THE YETAPHYSIC OF XOKALS.

15

11.
THE IDEA AND NECESSITY OF A METAPHYSIC
OF MORALS.
The Laws of NatureRational and also Empirical.-It
hasbeenshown
in The MetaphysicalPrinciples o f the
Science of Nature, that there must be Principles IC priori
for theNatural Science thathas to dealwiththe
objects
of the external senses. And it was further shown that
it is possible, and even necessary, to formulate a System
of these Principles under the name of a ' Metaphysical
Science of Nature,'asapreliminary
to Experimental
Physics regarded as Natural Science applied to particular
objects of experience. Rut thislatter Science, if care
be taken to keep its generalizations free from error, may
accept many propositions as universal on the evidence of
experience, although if the term ' Universal ' be taken in
to be
itsstrict
sense, these would necessarily
have
b
deducedby the MetaphysicalSciencefromPrinciples
priori. Thus
Newton
accepted
the
principle
of the
&s established by exEquality of ActionandReaction
perience, and
yet
he
extended it as
a
universal
Law
over the whole of materialNature.TheChemists
go
even farther, grounding their most general
Laws regarding the combination and decomposition of the materials
of bodies wholly upon experience ; and yet they trust so
completely to the Universalityand Necessity of those laws,
that they have, no anxietyastoanyerrorbeingfound
in propositionsfoundeduponexperimentsconducted
in
accordanoe with them.
a
lr
a
l Laws B priori and Necessary.-But it is otherwise with Moral Laws.These,
in contradistinction to
Natural Laws, are qnly valid a8 Laws, in so far aa they

.
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can be rationally established dc p ~ i o r iand comprehended
as neeessary. I n fact, conceptions and judgments regarding ourselves and our conduct have no moral significance,
if they contain only whatmay be learned from experience ; and when any one is, so to speak, misled into
making aMoral Principle out of anything derived from
this latter source, he is already in danger of falling into
the coarsest and most fatal errors.
If the Philosophy of Morals were nothing more than
a Theory of Happiness (Eudmnaonism), it would be
absurd to search after Principles h priori as a foundation
for it, For howeverplausible it may sound to say that
Reason, even prior to experience, can comprehend by what
means we may attain to a lasting enjoyment 'of the real
pleasures of life, yetallthatistaughtonthis
subject
h primi is either tautological,or
is assumedwholly
without foundation. It is only Experience thatcan
show what will bring us enjoyment. The naturalimpulses directed towards nourishment, the sexual instinct,
or the tendency to rest and motion, as well as the higher
desires of honour, the acquisition of knowledge, and such
like, as developed with our natural capacities, are alone
capable of showing in what those enjoyments are 'to be
fwvad. And,further,the
knowledge thus acquired, is
available foreach individual merely in his own way;
and it is only thus he can learn the means by which he
has to seek those enjoyments. All specious rationalizing
h priori, inthis connection, is nothing a t bottom but
carrying facts of Experience upto generalizations by
induction (seculzdzmprincipia generalia nm universal&) ;
and the generality thusattained ie still so limited that
numberlessexceptions must be allowed to every k&vidual in order that he mayadaptthe
choice of
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mode of life tohis own particularinclinations and his
capacity for pleasure.
And,
after all, the individual
has really to acquire his Prudence at the cost of his own
suffering or that of his neighbours.
But it is
quite
otherwise
with
thePrinciples
of
Morality.
They
lay down
Commands
for
every
one
without regard to his particular inclinations, and merely
because and so farashe
is free, andhasapractical
Reason. Instructioninthe
Laws of Moralityisnot
drawn fromobservation
of oneself or of our animal
nature,norfromperception
of the course of the world
or how men act.’ But
in regard to
what
happens,
Reasoncommands howwe ought toact,evenalthough
no example of suchactionwere to be found; nor does
Reasongive any regard to the Advantagewhichmay
accrue to us by so acting, and which Experience could alone
actually show. For, althoughReasonallows
us to seek
what is for our advantage in every possible way,and
although, founding upon
the evidence of Experience, it may
further promise that greateradvantageswillprobably
follow on the average fromthe observance of her commands
than from their transgression, especiallyif Prudence guides
the conduct, yet the authorityof her precepts asCmnmlzds
does notrest onsuchconsiderations.Theyare
used by
Reasononlyas Counsels, and by way of acounterpoise
against seductions to an opposite course, when adjusting
beforehand the equilibrium of apartial balance inthe
sphere of Practical Judgment, in order thereby to secure
the decision of this Jud,gnent, according to the dueweight
of the h. priori Principles of a pure Practical Reason.
This holds notwithstanding the fact that the term ‘Morals,’ in Latin
Nore?, m d in German Sillen, signifies originally only dianners or diode
of -@Yee,
B
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The Necessity of a Metaphysic of Morals.--'ME~aany System of Knowledge b yrioyi
that consists of pure Conceptions. Accordingly a
Practical Philosophy not having Nature,butthe
Freedomof
the Will for its object, will presuppose and
require a Metaphysic of Morals. It is even a Daty
t o have such a Metaphysic; and every man does, indeed,
possess it in himself, although commonly butinan
obscureway,
For how could any one believe thathe
has a source of universal Law in himself, without Principles h priori Z And just as in a Metaphysic of Nature
theremust be principles regulating the application of
the universal supreme Principles of Nature to objects
of Experience, so there cannot but be such principles in
the Metaphysic of Morals; and we will often have t o deal
objectively with the particular nature of man as known
only by Experience, in order to show initthe
consequences of these universal Moral Principles. Butthis
mode of dealing with these Principles in their particular
applications will in noway detract from their rational
purity, or throw doubt on their d priori origin. In other
words, this amounts to saying that a Mehaphysic of
Morals cannot be founded on Anthropology as the
Empirical Science of Man, but may be applied to it.
Moral Anthropology.-The counterpart of a Metaphysic
of Morals, and the other member of the Division of
Practical Philosophy, would be a Moral Anthropology, as
the Empirical Science of the Moral Nature of Man. This
Sciencewould contain only the subjective conditions
that hinder or favour the realization in practice of the
universal moral Laws in human Nature, with the m-8
of propagating, spreading, and strengthening the Moral
Principles,-asby
the Education oE the young apd the

~ P H Y S I C S 'designates

.
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instruction of the people,-and
allothersuchdoctrines
and precepts founded upon experience and indispensable
inthemselves,although
theymustneitherprecedethe
metaphysicalinvestigation of thePrinciples of Reason,
nor be mixedupwithit.
For, bydoing so, therewould
be a great danger of laying down false, or at least very
flexible Moral Laws, which would hold forth as unattainable what is not attained only because the
Law has not
been comprehended and presented in its purity, in which
also itsstrength consists. Or, otherwise,spurious and
mixedmotivesmightbeadoptedinstead
of what is
dutifuland good initself;and
thesewouldfurnishno
certainMoralPrincipleseitherfortheguidance
of the
Judgment or for the discipline of theheartinthe
practice of Duty. It is only by Pure Reason, therefore,
that Duty can and must be prescribed.
Practical Philosophy in relation t o Art.-The
higher
the Division just
Division of Philosophy,underwhich
mentionedstands,
isinto
TheoreticalPhilosophy
and
PracticalPhilosophy.PracticalPhilosophy
is just Moral
Philosophy inits widestsense,as
has been explained
elsewhere.' All thatis practicable and possible,according to Natural Laws, is the special subject of the activity
of Art, and its precepts and rules entirely depend on the
Theory of Nature. It is only what is practicable according to Laws of Freedom that canhavePrinciples
independent of Theory, for there is no Theory in relation
to whatpassesbeyond
the determinations of Nature.
Philosophythereforecannotembraceunder
its practical
Division a teehmial Theory, but only a morally paetical
Doctrine. But if thedexterity of theWill in acting
according to Laws of Freedom, incontradistinction to

' In the C&que

ofthe Judgment (1790).
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Nature, were to be also called an Art, it wouldnecessarilyindicate an Art whichwould make a System of
Freedom
possible
Iike the
System
of Nature.
This
would truly be a Divine Art, if we were in a position by
means of it to realize completely what Reason prescribes
to us, and to put the Idea into practice.

m.
THEDIVISIONOF

A

METAPHYSIC
OF MORALS.

Two Elements involved in all Legislation.-All Legislation,whetherrelating
tointernalorexternalaction,
and whether prescribed h prwri by mere Reason or laid
down by the Will of another, involves two Elements :Ist, a LAW whichrepresents the action that ought to
happenasnecessary
objectively, thusmakingtheaction
a Duty; 2nd,aMOTIVEwhichconnects
the principle
determining the Will to this action with the Mentalrepresentation of the Law subjectively, so that the Law makes
Dutythe motive of the Action. By the first element,
the action is represented- as a Duty, in accordance with
the meretheoreticalknowledge
of the possibility of
determining the activity of the Will by practical Rules.
By the second element, the Obligation so to act, is
connected in the Subject with a determining Principle of
the Will as such.
Division of Duties into Juridical andEthical.-All
Legisla;tion, therefore, may be differentiated by reference
to its Motive-principle?TheLegislationwhichmakes

' This ground of Divisionwillapply,although
the action which it
makes a duty may coincide with another action, that may be otherwise
looked at from another point of view. For inptance, Actions may in all
cases be classified &s external.
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an Actiona Duty, and thisDutyatthe
same timea
Motive, is ethical. That
Legislation
which
does not
include the Motive - principle in the Law, and ConsequentlyadmitsanotherMotivethantheidea
of Duty
itself, is juridical. In respect of the latter, it is evident
thatthe
motivesdistinctfromtheidea
of Duty, to
which it may refer, must be drawn from the subjective
(pathological)influences of Inclinationand of Aversion,
determining the voluntary activity, andespeciallyfrom
thelatter;
because it isa
Legislationwhichhas
to
be compulsory,andnotmerelya
mode of attracting
or persuading.Theagreement
or non-apeement of an
actionwith the Law, withoutreference toits Motive,
is its Legality ; and that character of the action in
from
the Law, at
which the idea of Duty arising
the same timeforms the Motive of the Action, is its
Morality,
Duties specially in accord with a Juridical Legislation,
canonly be externalDuties. For this mode of Legislation does not require that the idea of the Duty, which is
internal,shallbe of itself thedeterminingPrinciple of
the act of Will ; and as it requires a motive suitable to
thenature of its laws, it canonlyconnectwhat
is
external
with
the Law. Ethical
Legislation,
on the
other hand, makes internal actions
also Duties, but not
to
the
exclusion of the
external,
for it embraces
everything
which
is of the
nature
of Duty. And
just because ethical
Legislation
includes
within
its
Law theinternal
motive of the actionascontained
in the idea of Duty, it involvesacharacteristicwhich
cannot’at all enter into the Legislation that is externaL
Hence, Ethical Legislationcannotassuchbeexternal,
not even when proceeding from a Divine Will, although

i
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it mayreceive Duties which rest on an external Legislation as Duties, into the position of motives,within its
own Legislation.
Jurisprudence and Ethics distinguished.-From
what
has been said, itisevidentthatallDuties,
merely
becausetheyare
duties, belong to Ethics ; andyetthe
Legislation upon which theyare founded isnoton
that
account inall casescontained inEthics.
On the conbrary, the Law of many of them lies outside of Ethics.
Thus Ethics commands that I must fulfil apromise
entered into by Contract, although the other party might
notbeable t o compel me to do so. It adopts the Law
‘pacta sunt servanda,’ and the Duty corresponding to it,
fromJurisprudence or the Science of Right,bywhich
theyare established. It is not in Ethics,therefore, but
in Jurisprudence, thatthe principle of the Legislation
lies, that ‘promisesmadeandacceptedmust
be kept.’
Accordingly, Ethics specially teaches that if the Motiveprinciple of externalcompulsionwhich
Juridical Legislationconnectswitha
Duty is even let go, the idea of
Duty alone is sufficient of itself as a Motive. For were
it not so, andwere the Legislation itself notjuridical,
and consequently the Duty arising from it not specially
a Duty of Right as distinguished from a Duty of Virtue,
thenFidelity in the performance of acts, t o which the
individualmaybeboundby
the terms of aContract,
would have to be classified with acts of Benevolence and
the Obligation that underliesthem,whichcannotbe
correct. To keep one’s promise is notproperly a Duty
of Virtue, but a Duty of Right; and the performance of
it can be enforced
by
external Compulsion. But
keep one’s promise,evenwhennoCompulsion
can be
applied to enforce it, is, atthe sametime,a
virt~ourr,

’.*
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action, anda
proof of Virtue. Jurisprudence as the
Science of Right, and Ethics as the Science of Virtue,
are therefore distinguished not so much by their different
Duties, as rather by the difference of the Legislation
which connects the one or the other kind of motive with
their Laws.
Ethical Legislation is that which cannot be external,
although the Duties it prescribes may be external
as well as internal. Juridical Legislation is that
which may also be external. Thus it is anexternal
duty t o keep a promise entered into by Contract ; but
the injunction to do this merely because it is a duty,
without regard to any other motive, belongs exclusively
tothe internal Legislation. It does not belong thus to
the ethical sphere as being aparticularkind
of duty
or a particular mode of action to which we are bound,for it is an external duty in Ethics as well as in Jurisprudence, -but it is because the Legislation inthe
case referred to is internal, and cannot have an external
Lawgiver, thatthe Obligation is reckoned as belonging
to Ethics. For the same reason, the Duties of Benevolence, although they areexternal Duties as Obligations
to external actions, are, in like manner, reckoned as
belonging to Ethics, because they can only be enjoined
by Legislation that is internal.-Ethics has no doubt its
own peculiar Duties,-such as those towards oneself,but it has also Duties in common with Jurisprudence,
only not under the same mode of Obligation. I n short,
the peculiarity of Ethical Legislation is to enjoin the
performance of certain actions merely because they are
Duties, and to make the Principle of Duty itself-what.ever be its source or occasion-the solesufficing motive
of the activity of the Will. Thus, then,there are many
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ethical Duties thatare
directly such ; andtheinner
Legislation also makes the others-all and each of them
“indirectly Ethical.
The Deduction. of the hvision of a System is the
proof of its completeness as well as of its continuity,
so that t,here maybealogicaltransitionfrom
the
generalconceptiondivided
tothe members of the
Division,andthrough
the whole series of thesubdivisions without any break or leap in the arrangement (divisio per salturn). Such a Division is one of
the most difficult conditions for thearchitect of a
Systemto fulfil. There is even some doubtasto
highest
Comeption
thatisprimarily
whatisthe
divided into Right and Wrong (au,t fas aut nefm).
It is assuredly the conception of the activity of the
Free-will in general. In like manner, the expounders
of Ontology start from ‘ Something ’ and ‘Nothing,’
without perceiving that these are already members of
a Division for. which the highest divided conception
is awanting, and which can be no other than that of
Thing ’ in general.
d

GENERALDIVISIONS OF THEMETAPHYSIC
OF MORALS.

I.
METAPHYSIC OF MORALS
AS A SSSTEM
OF DUTIES GENERALLY.

DIVISION
OF THE

1. All DutiesareeitherDuties
of Right, that is,
JURIDICAL
DUTIES(O$icia Juris), or Duties of Virtue,
that is, ETHICALDUTIES(O$cia Virtutk s. &&a).
JuridicalDutiesaresuchasmay
bepromulgate& .by
external Legislation ; Ethical Duties are those for wl@
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suchlegislation
is not possible. The reason why the
latter cannot be properly made the subject of external
Legislation is because bhey relate to an End or final purpose, which is itself, at the same time, embraced in these
Duties, and which it is a Duty for the individual to have
as such. Eut no external Legislation can cause any one
to adopt a particular intention, or to propose to himself
a certain purpose ; for this depends upon aninternal
condition or act of the mind itself, However, external
actions conducive to suchamental
condition may be
commanded, without its being implied that the individual
mill of necessity make them an End to himself.
But why, then, it may be asked, is the Science of
Morals or Moral Philosophy, commonly entitledespecially by Cicero-the Science of Dzbty and not
also the Science of Right, since Dutiesand Rights
refer to each other ? The reason is this. We know
our own Freedom-from which all Moral Laws
andconseq~ent~lyallRights as well as all Duties
arise-only through the Moral Imperative, which
isan immediateinjunct'ion of Duty ; whereas the
conception of Right as Q ground of putting others
under Obligation has afterwards to be developed out
of it.
2. I n the Doctrine of Duty, Man may and ought to be
represented in accordance with the nature of his faculty
of Freedom, which is entirely supra-sensible. He is,
therefore, to be represented Lurely according tohis
Humanityas
Personality
a
independent
of physical
determinations (homo noumenon), in distinction from the
same person as a Man modified withthesedeterminations (homo .phenomenon). Hence the conceptions of
Right and End when referred to Duty, in view of this
twofold quality, give the following Division:-
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1

1

DIVISION OF T H E M E T A P H Y S I C OF MORALS
ACCORDING
TO THE OBJECTIVE
RELATION
OF THE LAWTO DUTY.
I. THE RIGHTOF HUMANITY

tooNy

I. JURIDICAL]
DUTIES

In om- own Person
(JuridicalDutiestowards
Oneself).
in

OTHERS.

11. THE RIGHTOF

MANKIND

Others
(Juridical
Duties towards Others).

b

i;

E

111. THE END OF HUMANITY
in our Person(Ethical
Duties towards Oneself).

11. ETHICAL OsEsELF
DUTIES to

] ogERs.
IV. THE END

OF

NANKIND

in Others (Ethical Duties
towards Others).

11.
DIYISIONOF THE METAPHYSIC
OF MORALS
ACCORDING TO
RELATIONS
OF OBLIGATION.
As the Subjects betweenwhoma
relation of Right
to Duty is apprehended-whether
it actuallyexist 'or
not - admit of beingconceived
in various juridical
relationsto eachother, another Division may beproposed from this point of view, as follows :POSSlBLE ACCORDlNQ TO THESUBJECTIVE RELATION
OF
THOSE WHO BIND UNDER OBLIQATIONS, AND THOSE WHO ARE
BOUND UNDER OBLIGATIOXS.

DIVISION

2.
1.
The juridical Relation of Man
The juridical Relation of Man
to Beings who h w e d h e r Right t o Beings who have both Rights
ll0T Duty.
Duties.
and
Amm-There is suchaRelaVACAT.-!here is nosuch ReFor it is theRelation of
lation. For suchBeingsaretion.
irrational,andtheyneitherputMen
to Men.
US under Obligation, nor ca4 we
be put under Obligationby them.
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3.

4.

ThejuridicalRelation of ManThejuridicalRelation
of Man
to Beings who have only Duties
to a Being who has only Rights
and no Rights.
and no Duties-(GOD).
VAcAT.-There is no suchReVAcAT."There is no suchRelation. For suchBeingswouldlationinmerePhilosophy,because
be Men without juridical Person- such a Being is not an object of
ality, as Slaves or Bondsmen.possibleexperience.

A real relationbetweenRightand
Duty is therefore
found, in this scheme,only in No. 2. Thereasonwhy
such is not likewise found in No. 4 is, because it would
constitute a transcendent Duty, that is, one to which no
correspondingsubjectcanbegiven
that is external and
capable of imposingObligation.Consequently
theRelation from thetheoreticalpoint
of view is heremerely
ideal ; that is, it isaRelationtoanobject
of thought
which we form for ourselves. But the conception of this
object isnotentirely
empty. On the contrary, it is a
fruitful conception in relation to ourselves andthe
maxims of our inner morality, and therefore in relation
t o practicegenerally.
And it is in this bearing, that all
the Dutyinvolved and practicable for us in such a merely
ideal relation lies,
111.
DIvIsIoN OF TEE METAPHYSIC
OF MORALS.
AS A SYSTEM
OF DUTIESGENERALLY.
Accordina to the constituent PTinciples and the Method of the System.

u.METHOD,

*

{

cluding a i that refers not 'only
to the Materials, but also to the
Architectonic Form of a scientific
system of Morals, when the Metaphysical investigation of the elementa has corn letely traced out
theUniversal h n c i p l e s constituting the whole.
I. DIDACFICS.
11. bcETICS.
..
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IV.

G E ~ E ~PRELIMINARY
~AL
COXEPTIOJS

DEFINED AND

EXPLAINED.

(Philosophia practica universalis.)
is a conception
conception of FKEEDOM
I t is therefore transcendent in so far
as regards Thoretical Philosophy; for it is a conception
forwhich no correspondinginstance or examplecan be
foundor suppliedinany
possible experience. Accordingly Freedom is notpresentedas
an object of any
theoretical knowledge that is possible for us. It is in
no respectaconstitutive,
but only aregulative
conception ; and it can be accepted by the Speculative
Reason asat most amerelynegativePrinciple.
I n the
practical sphere of Reason,
however,
the
reality
of
Freedom
may
be demonstrated by certain
Practical
Principles which, as Laws, prove a causality of the
Pure Reason in the process of determining the activity
of theWill,that
is independent of all empirical and
sensible conditions. Andthusthere
is established the
fact of apureWillexisting
in us as the source of all
moral conceptions and laws,
Moral Laws and CategoricalImperatives.-On
this
positiveconception of Freedomin the practicalrelation
certainunconditionalpractical
Laws arefounded, and
theyspeciallyconstitute
MORALLAWS. In relation to
11s as human beings, with an activity -of Will modified by
sensibleinfluences so asnot to beconformable to the
pure Will, but as often contrary to it, these Laws qpear
as IMPERATIVES
commanding or prohibiting certain
Freedom.-The

o f pure Eeason.
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actions;andassuchtheyare
CATEGORICALor
UscoxIMPERATIVES.
Their
categorical
and
unconditionalcharacterdistinguishesthemfromthe
Technical
Imperatives whichexpress the prescriptions of Art,and
whichalways
command onlyconditionally.According
to these
Categorical
Imperatives,
certain
actions
are
allowed or disallowed asbeingmorallypossible
or impossible ; andcertain
of them or their oppositesare
morallynecessaryandobligatory.Hence,
in reference
t o such actions, there arises the conception of aDuty
whose observance or transgression is accompanied with a
Pleasure or Pain of a peculiarkind,knownasMoral
Feeling. We do not, however, take the Moral Feelings or
Sentimentsintoaccount,inconsideringthepractical
Laws of Reason, For they do notform the foundation
or principle of practical Laws of Reason, but only the subjective Efects that arise in the mind on the occasion of
our volunt,aryactivitybeingdetermined
by these Laws.
And while they neither add t o nor take from the
objective validity or influence of the moral Laws in the judgto
ment of Reason, such Sentiments may vary according
the differences of the individuals who experience them.
DITIOBAL

The following Conceptions are common t o Jurisprudence
and Ethics as the
two mainDivisions of the Metaphysic of Morals.
Obligation.-OBLIGATION is the Necessity of a free
Action when viewed in relation to a Categorical Imperative of Reason.
An IMPERATIVE
isa practicalRulebywhich
an
Action, otherwise contingent in itself, is made necesLaw, in
sary. It is distinguishedfromapractical
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that such aLaw,whilelikewise
representing the
Action as necessary,does not consider whether it is
internully necessary as involved in the nature of the
Agent-say as a holy Being-or is contingent to him,
as in the case of Man as me find him ; for, where the
first condition holds good, there is in fact no Imperative.Hence an Imperative is a Rule which not only
represents but makes a snbjectively contingent action
necessary ; and it, accordingly, represents the Subject
as being(morally) necessitated toactin
accordance
with this Rule. - A Categorical or Unconditional
Imperative is one which does not represent the action
in any way mediutely through the conception of an
End that is to be attained by i t ; but it presents the
action to the mindas objectivelynecessary by the
mere representation of its form as an action, and thus
makes it necessary. Such Imperatives cannot be put
forward by any other practical Science than thatwhich
prescribesObligations, and it is only the Science of
BIorals that does this. All other Imperatives are
technical, andtheyare
altogether conditional. The
qound of the possibility of Categorical Imperatives,
lies in the fact, that they refer to no determination of
the activity of the Will by which a purpose might be
assigned to it, but solely to its FREEDOM.

b

The Allowable.-Every
Action is ALLOWED (Zicitum)
which is not contrary to Obligation ; and this Freedom
notbeinglimited
by an opposing Imperative, constitutes
a Moral Right as a warrant or title of action (facu2ta.s
moralis). From this it is at once evident what actions
are DISALLOWED or illicit (illieita).
Duty.-Duty
is the designation of any Action to
which any one is bound by an obligation. It is therefore the subject - matter of all Obligation. Duty
regards the Action concerned, may be one and the same,
and get me may be bound to it in various ways.

=

,
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The Categorical Imperative, as expressing an Oblia morally
gationin
respect tocertainactions,is
practical Law. But becauseObligationinvolvesnot
merely practical Necessity expressed
in a Law as such,
but also actual Necessitation, the Categorical Imperativeisa
Law either of Command orProhibition,
accordingas the doing or notdoing of an action is
representedasaDuty.An
Actionwhich isneither
commanded nor forbidden, is merely allowed, because
there is no Law restricting Freedom, nor any Duty in
respect of it. Such an Action is said to be morally
facultatis).
indtrerent (indaferens,adiaphorolz, res mer@
It may be asked whether there are such morally indifferent actions ; and if there are, whether in addition
to the preceptive. and prohibitive Law (Zuprmceptiva
et prohibitiva, lex mandati et vetiti), there is also
required a Permissive Law (lm permissiva), in order
that onemay be free in such relations to act, or to
forbear from acting, at hispleasure ? If it were so,
the moral Right in question would not, in all cases,
refer to actions thatareindifferentin
themselves
(adiaphara) ; for no special Law would be required to
establish such a Right, considered according to Moral
Laws.
Act; Agent.-An Action is called an AcT+r moral
Deed-in so far as it issubject to Laws of Obligation,
and consequently in so far as the Subject of it is regarded
with reference tothe
Freedom of his choice inthe
exercise of his Will. The AGEm-as
the actor or doer
of the deed-is regarded as, through the act, the Author
of its effect; and this effect, along with the action itself,
may be imputed to him, if he previously knew the Law,
in virtue of which an Obligation rested upon him.
Person ; Imputation.-A PERSON
is aSubjectwho
is
capable of havinghisactions
imputed to him. Moral
Personality is, therefore,nothing buttheFreedom
of a
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rational Being under Moral Laws;anditis
to be distinguished from psychological Freedom as
the
mere
faculty by whichwebecomeconscious
of ourselves in
differentstates of theIdentity of our existence. Hence
it follows that aPerson is properly subjecttonoother
Laws than those helays downforhimself,
either alone
or in conjunction with others.
Thing.-A
THINGis whatis incapable of being the
subject of Imputation. Every object of the freeactivity
of theWill, which is itselfvoid
of freedom, istherefore called a Thing (res eorpoyealis).
Right and Wrong."RIG€IT or WRONG applies, as a
general quality, to an Act (rectum aut milzus rectum), in
so far as it is in accordance withDuty or contrary to
Duty (factum liciturn, aut illicitum), no matter what may
be the subject or origin of the Duty itself. An act that
s contrary to Duty is called a Trunsgression (reatus).
Fault ; Crime.-An
unintentional Transgression of a
Duty, which is, nevertheless, imputableto a Person, is
calledamere
FAULT
(cuka). An intentional Transgression-that is,
an act accompanied with the consciousness
that it is a Transgression-constitutes a CRIME(dolus).
Just and Uqjust.-Whatever
is juridically in accoxdance withExternal
Laws, issaidto
be JUST(Jus,
iustum) ; and whatever isnotjuridically
in accordance
with external Laws, is UNJUST(unjustum).
Collision of Duties.-ACOLLISION OF DUTIESOR OBLIGATIONS (co&sio oficiorum s. obligationwit) wouldbe the
resuIt of such a relation between them thatthe one
would annulthe other, in whole or in part. Duty add
Obligation,however, are conceptionswhichexpress
the
objectivepractical ATecessity of certain actions, andtwo
opposite
Rules
cannot be objective and necessary at

t
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the same time; for if it is a Dutyto act according to
one of them, it isnot only no Duty toact according
to an opposite Rule, but to do so would even be contrary
to Duty. Hence a Collision of Duties and Obligations
is entirely inconceivable (obligationes non colliduntur).
There may,
however,
be
two
grounds
of Obligation
(rationesobligandi), connected with anindividual under
a Rule prescribed for himself, andyetneitherthe one
nor theother may besufficient toconstitute an actual
Obligation (rationes obligandi non obligantes) ; and in that
case the one of themis
not a Duty. If two such
grounds of Obligation are actually in collision with each
other, Practical Philosophy does not say that the stronger
Obligation is to keep the upper hand (fortwl. obligatio
vincit), but that the stronger ground of Obligation is to
maintain its place (fortior obligandi ratio vincit).
Natural and Positive Laws.-Obligatory
Laws for
which an external Legislation is possible, are called
generally External Laws. Those External Laws, the
obligatoriness of which can berecognised
by Reason
it priori even without an external Legislation, are called
NATURALLAWS. Those
Laws,
again,
which
are not
obligatory without actual External Legislation, are called
POSITIVE LAWS.
An External Legislation,
containing
pureNatural
Laws, is thereforeconceivable;
but in
that caseaprevious Natural Law must bepresupposed
to establish the authority of the Lawgiver by the Right
to subject others to Obligation through his own act of
Will.
M&xime.-The Principle which makes a certain action
a Duty, is a Practical Law. The Rule of the Agent or
Actor, which he forms as a Principle for himself on subjective grounds, is called his MAXIM, Hence, even when
C
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the Law is one andinvariable,
the Maxims of the
Agent may yet be very different.
TheCategorioalImperative.-The
Categorical Imperative only expresses generally what constitutes Obligation.
It mayberenderedby
the following Formula : ‘Act
according t o a Maxim which can be adopted at the same
timeas a Universal Law.’ Actionsmusttherefore
be
considered, in the first place, according t o their subjective
Principle;
but
whether this principle is also valid
objectively, can only be known by the criterion of the
CategoricalImperative.For
Reason brings the principle
or maxim of any action t o the test, by calling upon the
Agent to think of himself in connection with it as at the
same time laying down a Universal Law, and to consider
whether his action is so qualified as to be fit for enterillg
into such a Universal Legislation.
Thesimplicity of this Law, in comparison withthe
greatand manifoldConsequenceswhichmay
be drawn
from it, as
well
as
its commanding authority
and
supremacywithouttheaccompaniment
of any visible
motive or sanction,mustcertainly
at first appearvery
surprising.And
we may wellwonder atthe power of
our Reason to determine the activity of the Will by the
mereidea
of the qualification of Maxim
a
for the
universality of apractical Law,especiallywhen we are
taught thereby that this practical Moral Law first reveals
of theWill which the Speculative Reason
aproperty
would never have come upon either by Principles h prioyi,
or fromanyexperience
whatever;and even if it had
ascertained the fact, it could neverhavetheoretically
established its possibility. Thispractical Law, however,
not only discovers the fact of that property of the Will,
butirrefutablyestablishes it. Hence
which is FREEDOM,
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it will beless surprisingto find thatthe Moral Laws
are undernonstrable, andyet apodictic, likethe mathesame time,
matical Postulates ; andthatthey,atthe
open up before us awholefield of practical knowledge,
from which Reason,on its theoretical side, must find
itself entirely excluded with its speculative idea of Freedom and all such ideas of the Supersensible generally.
The conformity of an Action tothe Law of Duty
constitutes its Legality ; the conformity of the Maxim of
the Action with the Law constitutes its Morality. A
Maxim isthus a subjective Principle of Action,which
the individual makes a Rule for himself as to how in
fact he will act.
Ontheother
hand, the Principle of Duty is what
Reason absolutely, and therefore objectively and universally, lays down inthe form of aCommand
to the
individual, as to how he ought to act.
The SUPREME
PRINCIPLE
of the Science of Morals
accordingly is this: Act according to a Maxim which
can likewisebevalid
as a Universal Law.'- Every
Maxim which is not qualified according to this condition,
is contrary to Morality.
Laws arise from theWill, viewedgenerallyas
'Practical Reason ; Maxims spring.from the activity
of the Will in the process of Cholce.The latter in
Man, is whatconstitutes free-will.The Will which
refers to nothing else than mere Law, can neither be
called free nor not free ; because it does not relate to
actions immediately, but to thegiving of a Law for the
Maxim of actions; it is therefore the Practical Reason
itself. Hence as a Faculty, it is absolutely necessary
in itself, and is not subject to any external necessitation. It is, therefore, only the act of Choice in th
voluntary process, that can be called f i c e .

,
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The Freedom of the act of Will, however, is not to
be definedas a Liberty of Indifference (libertas indifeyentim), that is, as a capacity of choosing t o act for or
against the Law. The voluntary process, indeed, viewed
as a phenomenal appearance, gives many examples of
this choosing in experience ; and some have accordingly
so defined the free-will. For Freedom,as it is first
made knowable by the Moral Law, is known only as
a negative Property in us, as constitut'ed by the fact of
not being necessitated t o act by sensible principles of
nolc.menalreality, howdetermination. Regarded as a
ever, in reference to Man as a pure rational Intelligence, the act of the Will cannot be a.t all theoretically
exhibited; nor can it therefore be explained how this
power can actnecessitatingly in relation tothe sensible
activity in the process of Choice, or consequently in
what the positive quality of Freedom consists. Only
thus much we can see intoand comprehend, that
although Man, asa Being bdonging t o the world of
Xense, exhibits-asexperience
shows-a capacity of
choosing not only conformably to the Law but also
contrary to it, his Freedom as a rational Being beZonging t o theworld of Intelli~qencecannot be defined by
reference merely to sensible appearances. For sensible
phenomena cannot make a supersensible object-such
as free-will is-intelligible ; nor can Freedom ever be
placed in the mere fact that the rational Subject can
make achoice in conflict withhis own Lawgiviug
Reason, although experience may prove that it
happens often enough, notwithstanding our inability
to conceivehow it is possible. For it is one thing
to admit a proposition as based on experience, and
another thing to make it the dejning Princ+le and
the universal differentiating mark of the act of freewill, in its distinction from the arbitriunb h t u m s.
s e m m ; because the empirical propositiondoes not
assert thatany particularcharacteristic necessarily
belongs to the conception in question, butthis is
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requisite inthe process of Definition.-Freedom in
relation to theinternal Legislation of Reascn, CdIr
alone be properly called a Power ; the possibili$ o i
diverging from the Law t’hus given, is an incapacity
or want of Power.How
then can the former be
defined by the latter ? It could only beby a Definition which would add to the practical conception of
;
the free-mill, its exercise asshownbyexperience
but this wouldbea hybrid Dejnition whichwould
exhibit the conception in a false light.
L A W is aproLaw;Legislator.-Amorallypractical
position
which
contains
a Categorical
Imperative
or
Command. He who
commands
by
Law
a
(imnpernns)
is the Lawgiveror
LEGISL.4TOR. He is the Author of
the Obligation that acconlpanies the Law, but he is not
always the Author of the Lawitself. I n the latter case,
the Lawwouldbepositive,contingent,
and arbitrary.
The Law which is imposedupon us d priori and unconditionally by our ownReason,mayalso be expressedas
proceeding from the Will of a Supreme Lawgiver or the
Divine
Will.
Such
a
Will as
Supreme
can
oonsequently haveonlyRights and not Duties ; and it only
indicates the idea of amoralBeingwhose
Will isLaw
for all, without conceiving of Him as the Author of that
Will.
Imputation ; Judgment ; Judge.-IMPUTATION, in the
moralsense,
is the Judgment by
which
any one is
declared to be the Author or free Cause of an action
which is then regarded as his moral fact or deed, and is
subjected to Law. When the Judgment likewise lays
down the juridical consequences of the Deed, it is judicial
or valid (imputatio judiciaria s. valida) ; otherwise it
would be only adjudicativeordeclaratory
(imptatio
d@bdkat#h)),-ThatPerson-individual
or collective-
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who is invested with the Right to impute actions judicially,
or a Court (judex s. forunz).
is called a JUDGE
Merit and Demerit.-When any one does, in conformity
with Duty, more than he can be compelled t o do by the
Law, it is said to be meritorious (m.eritzbm). Whatis
done only in exact conformity with the Law, is what is
d u e (debitum). And when less is done than can be
demanded to be done bythe Law, theresultis
moral
Demerit (demeritum) or Culpability.
Punishment ; Reward,-The juridical Effect or Consequence of aculpable act of Demeritis PUNISHMENT
(poena) ; that of a meritorious act is REWARD
(premium),
assuming that this Reward was promised in the Law and
thatit
formed the motive of the action. The coincidence or exact conformity of conduct to what is due, has
110 juridical effect.-Benevolent
RENUNERATION
(remuneratio s. repensio benefia) has no place in juridical Relations.
The good or bad Consequences arising from the
performance of an obligated action-as also the Consequences arising from failing to perform a meritorious action-cannot be imputed t o the Agent (modus
imputationis tollens).
The good Consequences of a meritorious action-as
also the bad Consequences of a wrongful action-may
be imputed t o the Agent (nwdus imputationisponeus).
The degree of the Imputability of Actions is to be
reckoned according tothe
magnitude of thehindrances or obstacles which it has been necessary for
them to overcome. Thegreater
thenaturalhindrances in the sphere of sense, and the less the moral
hindrance of Duty, so much the more is a good Deed
imputed as meritorious. Thismay be seen by considering such examples as rescuing a man who is an
entire strangerfrom great distress, and at very consider-
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able sacrifice.-Conversely, the less the natural hinon the ground of
drance, and the greater the hindrance
Duty, so much t'he more is a Transgression imputable
as culpable.-Hence the state of mind of the Agent
or Doer of a deed makes a difi'erence in imputing its
consequences,accordingas
he did it in passion or
performed it with coolness and deliberation.

INTRODUCTION
TO

T H ES C I E N C E

OF R I G H T .

ISTRODUCTION
TO
T H SE C I E N C E
OF R I G H T .
GENERAL DEFINITIONS AND DIVISIONS.

a.
What the Science of Right is.
THE SCIESGEOF RIGHThas for its object the Principles
of allthe Laws which it is possible to promulgate by
external legislation. Wherethereis such a legislation,
it becomes in actual application t o it, a system of positive
Right and Law; and he who is versed in the knowledge
of this System is called a Jurist or Jurisconsult ( j u ~ i s consultus). A practical Jurisconsult (jur@pe&~.s),
or a
professional Lawyer, is one who is skilled in the knowledge of positive external Laws, and who can apply them
to cases that may occur in experience. Such practical
knowledge of positive Right, and Law, may be regarded as
belonging to Juriyrudence (Juriqmdentia)in theoriginal
sense of the term. But the theoretical knowledge of Right&
and Law in Principle, as distinguished from positive Laws
and empirical cases, belongs to the pure SCIENCE
OF RIGHT
(Jwisseientia). The Science of Right thus designates the
philosophical and systematic knowledge of the Principles
of Natural Right. And it is from this Science that the
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immutablePrinciples of all positiveLegislationmust
derived by practical Jurists and Lawgivers.

be

.
I

B.
What is Right ?
This question may be said to be about as embarrassing
to theJurist
as the well-knownquestion,
‘Whatis
Truth 1 ’ is to the Logician. It is all the more so, if, on
reflection, he strives to avoid tautology in his reply, and
recognise the fact that areference towhatholdstrue
merely of the laws of some onecountry at a particular
time,isnotasolution
of thegeneral
problem thus
be right
proposed. It isquite easy tostatewhatmay
in particularcases(quid
sit juris),as beingwhat the
laws of a certain place and of a certain time say or may .
have said;but it is muchmore difficult t o determine
whether what they have enacted is right in itself, and t o
lay down
universal
a
Criterion
by
which
Right
and
Wrong in general, and what is just and unjust, may be
recognised. Allthismayremainentirely
hiddeneven
from the practical Jurist until he
abandon his empirical
principles for a time, and search in the pure Reason for
the sources of suchjudgments, in order tolaya
real
foundation for actual positive Legislation.
In this searcli
his empirical
Laws
may,
indeed,
furnish
him
with
excellent guidance ; but a merelyempiricalsystem that
is void of rational principles is, like the wooden head in
thefable of Phzdrus, fine enough in appearance, but
unfortunately it wants brain.
1. The conception of RIGHT,-as referring to a mmsponding Obligation which is the moral aspect G€ it,-&
t h e j r s t place, has regard only to the external and pa&ic?&i ..‘G
.
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relation of one Person to another, in so far as they can
have influence upon each other, immediately or mediately,
by their Actions as fact,s. 2. I n the second place, the
conception of Right does not indicate the relation of the
action of an individual to the wish or the meredesire
of another, as in acts of benevolence or of unkindness, but
only the relation of his free action to the freedom of
action of the other. 3. And,in the third place, inthis
reciprocal relation of voluntary actions, the conception of
Right does not take into consideration the matter of the
act of Will in so far as the end which any one may have
in view in willing it, is concerned. In other words, it is
notasked ina question of Rightwhetherany
one on
buying goods for his own business realizes a profitby
the transaction or not; but only the form of the transaction is taken into account, in considering the relation
of themutualacts of Will.Acts
of Will or voluntary
Choice are thus regarded only in so far as they are free,
and as to whether the action of one can harmonize with
the Freedom of another, according to a universal Law.
. RIGHT,therefore, comprehends the whole of the con- Y
ditionsunderwhich
the voluntaryactions of any one
Person can be harmonized in reality with the voluntary
actions of everyotherPerson, according toa universal
Eaw of Freedom.

c.
Universal Principle of Right.

' Every Action is right which in itself, or in the maxim
on which it proceeds, is such that it canco-exist along
with the Freedom of the Will of each and all in action,
SlocOMting to a Universal Law.'
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If, then, my action or my condition generally can
co-exist with the freedom of every other, according to a
universal Law, any one does me a wrong who hinders me
in the performance of this action, or in the maintenance
of this condition. For such ahindrance or obstruction
cannot co-exist with Freedom according to universal
Laws.
I t follows also that it cannot be demanded as a m a t t y
of Right, that this universal Principle of all maxims shall
itself be adopted as my maxim, that is, that I shall make
it the maxim of my actions. For any one may be free,
although his Freedom is entirely indifferent to me, or even
if I wished in my heart to infringe it, so long as I do not
actually violate that freedom by my external action.
Ethics, however, as distinguished from Jurisprudence,
imposes upon me the obligation to make the fulfilment
of Right a muxirn of my conduct.
The universal Law of Right may then be expressed,
thus : 'Act externally in such amanner thatthefree
exercise of thyWill may be able to co-exist with the
Freedom of all others, according to a universal Law.'.
This is undoubtedly a Law which imposes obligation
upon me ; but it does not atall imply andstill less
command that I ought, merely on account of this obligation, to limit my freedom t,o these very conditions.
Reason in this connection says only that it is restricted
thus far by its Idea, and may be likewise thus limited in
fact by others;and it laysthis down as aPostulate
which is not capable of further proof. As the object in
view is not to teach Virtue, but to explain what Right is,'
thus far the Law of Right, as thus laid down, may not,
and should not be represented as a motive-principle of
action.
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D.
Right is conjoined with the Title or Authority t o compel.
The resistancewhich is opposed to any hindranoe of
an effect, is in reality a furtherance of this effect, and is
in accordance with its accomplishment, Xow, everything
thatis wrong is a hindrance of freedom,according to
universalLaws ; and Compulsionor Constraint of any
kind is a hindrance or resistance made to Freedom. Consequently, if a certain exercise of Freedom is itselfa
hindrance of the Freedom that is according to universal
Laws, itiswrong;andthe
compulsionor constraint
which is opposed to it is right, as being a hidering of a
hiwhance of Fveedom,andas being in accord with the
Freedom which exists in accordauce with universal Laws.
Hence, according to the logical principle of Contradiction,
all Right is accompanied with an implied Title or warrant
' t o bring compulsion to bear on any one who may violate
it in fact.
v
E.
Strict Right maybe also representeda8 the possibility of
auniversalreciprocal
Compulsion in harmony with
the Freedom of all according to universal Laws.
This proposition means that Right is not to be regarded
as composed of two different elements-Obligation according to a Law, and a Titleon thepart of onewho has
bound another by his own free choice, to compel him to
perform. Butit imports thatthe conception of Right
may beviewedasconsistingimmediately
inthe possibility of auniversalreciprocalCompulsion,
in harmony
with the Freedom of all. As Right in general has for its
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object only whatisexternal in actions, Strict Right, as
that with which nothing ethical is intermingled, requires
no other motives of action than those that are merely
external; for it is then pure Right, and is unmixed with
any prescriptions of Virtue. A strict Right, then, in the
exact sense of the term,is that which alone can be called
wholly external. Now such Rightis founded, no doubt,
upon the consciousness of the Obligation of every individual according to the Law; but if it is to be pure as
such, it neither may nor should refer t o this consciousness as a motive by which to determine the free act of
the Will. For this purpose, however, it founds upon the
principle of the possibility of an external Compulsion,
such as may eo-exist with the freedom of every one
according to universallaws. Accordingly, then, where it
is said that a Creditor has aright to demand from a
Debtor the payment of his debt, this does not mean
merely that he can bring him to feel in his mind that
Reason obliges him to do this ; but it means that he can
apply an external compulsion to force any such one so to
pay, and that this compulsion is quite consistent with
‘the Freedom of all, including the parties in question,
according to a universal Law. Right and the Title to
compel, thus iudicate the same thing.
The Law of Right, as thus enunciated, is represented as a reciprocal Compulsion necessarily in
accordance with the Freedom of every one, under the
principle of a universal Freedom. It is thus, as it
were, a representative Cbnstmctwn of the conception
of Right, by exhibiting it in a pure intuitive perception b pTioTi, after the analogy of the possibility
of the free motions of bodies under the physical Law
of the Egmlity of A c t k and h c t k . Now,
in
pure IMhematics, we cannot deduce the properties of
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its objects immediately from a mere abstract conception, but can only discover them by figurative construction or representation of its conceptions ; so it
is in like manner with the Principle of Right. It is
not so much the mere formal Conception of Right,
but rather that of a universal and equal reciprocal
Compulsion as harmonizing with it, and reduced
under general laws, that makes representation of that
conception possible. Butjust as those conceptions
presented in Dynamics are founded upon a merely
formal representation of pure Mathematics as presented
in Geometry, Reason has taken care also to provide
the Understanding as far as possible withintuitive
presentations & priori in behoof of a Construction of
the conception of Right. The Right in geometrical
lines (rectzm) is opposed as the Straight to that which
is Curved, and to that which is Oblique. I n the first
opposition there is involved an inner quality of the
lines of such a nature that there is only one straight
or right Line possible hetween two given points. I n
the second case, again, the positiom of two intersecting or meeting Mnes are of such a nature that there
can likewise be only one line called the Perpendicular,
which is not more inclined t o the one side than the
other, and it divides space on either side into two
equal parts. After the manner of this analogy, the
Science of Right aims at determining what every one
shall have as his own with mathematical exactness ;
but this is not to be expected in the ethical Science of
Virtue, as it cannot but allow a certain latitude for
exceptions. But without passing into the sphere of
Ethics, there are two cases-known as the equivocal
Right of Equity and Necessity-which claim a juridical decision, yet for which no one can be found to
give such a decision, and which, as regards their
relation to Rights, belong, as it were, to the ‘Intermundia’ of Epicurus. These we must the
at
outset
take apart from the special exposit,ion of the Science
D
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of Right, to which we are no;

about t o advance ; and
we may consider them now by way of supplement to
these introductory Explanations, in order that their
uncertain conditions may not exert a disturbing influence on the fixed Principles of the proper doctrine of
Right.
F.
Supplementary Remarks on Equivocal Right.
(Jus sequivocum.)
With every Right, in
the
strict
acceptation ( j u s
st~ietzcm),thereis conjoined aRight to compel. Hut
itis possible to think of otherRights of a wider kind
(jus Zakm) in which the Title to compel cannot be
determined by any law. Kow there
are
two real
or supposed Rights of thiskindEQUITYand THE
RIGHT OF NECESSITY. The first alleges Right
a
that
is without compulsion ; the second adopts a compulsion
that is without Right. This equivocalness, however, can
be easily shown t o rest on the peculiar fact thatthere
are cases of doubtful Right, for the decision of which no
Judge can be appointed.
I. EQUITY.

EQUITY(Bquitas), regarded objectively, does not
properly constitutea
claim upon the moral Duty of
benevolence or beneficence on thepart of others ; but
whoever insists upon anything on the ground of Equity,
founds upon his Right to the same. I n this case,however, the conditions are awanting that arerequisite for
the function of a Judge in order that he might determine
what or what kind of satisfaction can be done to this claim.
When one of the partners of a Mercantile Company,
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formed under the condit'ion of Equal profits, has, however, done more thanthe other members, andin consequence has also lostmore, it is in accordance with Equity
that he should demand from the Company more than
merely anequalshare of advantage withthe rest. But,
think of a Judge conin relation to strict Right,-ifwe
sidering his case,-he
can furnish no definite datato
establish how much morebelongs to him by the Contract ; and in case of an action at law, such a demand
would be rejected. A domestic servant, again, who
might be paid his wages due t o the end of hisyear of
service in a coinage that became depreciated within that
period, so that it would not be of the same value to him
as it was when he entered on his engagement, cannot
claim by Right t o be kept from loss on account of the
unequal value of the money if he receives the due
amount of it. H e canonly
make an appeal on the
ground of Equity,-a dumb goddess who cannot claim a
hearing of Right,-because there was nothing bearing on
this point in the Contract of Service, and a Judge cannot
give a decree on the basis of vague or indefinite conditions.
Hence it follows, that a COURTOF EQUITY
for the
decision of disputed questions of Right, would involve a
contradiction. It is only where his own proper Rights
are concerned, andin matters in which he can decide,
that a Judge may or ought to give a hearing to Equity.
Thus, if the Crown is supplicated to give anindemnity
tocertain persons for loss or injury sustained inits
service, it may undertake the burden of doing so,
although, according tostrict
Right, the claim might
be rejected on the ground of the pretext that the parties
in question undertook the performance of the service
occasioning the loss, at their own risk.
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The Dictum of Equity may be put’ thus : ‘The
strictest Right is thegreatest
Wrong ’ (summum jus
summa injuria). Butthis evil cannot beobviated by
the forms of Right although it relates to a matter d
Right ; for the grievance that it gives riseto can only
be put beforea ‘Court of Conscience ’ (fo~zlnapoli),
a-hereaseveryquestion
of Right must’be taken before
a CIVIL COURT(forum soli).
11. THERIGHT

OF KECESSITY.

The so-ealled Right of Necessity (Jus Izecessitntis) is
the supposed RightorTitle,
in case of the danger of
losing my own life, totake away the life of another
who has, in fact, done me no harm. It is evident that,
viewed as a doctrine of Right, this must involveacontradiction. For $his is
not
the
case of a wrov,gful
aggressor making anunjust assault uponmylife,
and
whom I anticipate by depriving him of his own US
inczdpatas tutelas);nor consequently is it a question merely
of the recommendation of moderationwhichbelongs
to
Ethicsasthe Doctrine of Virtue,andnot to Jurisprudence as the Doctrine of Right. It is a question of the
allowableness of using violence against one who has used
none against me.
It is clear that the assertion of such a Right isnot
to beunderstoodobjectively
as being in accordance with
what a Law wouldprescribe, but merely subjectively, as
proceedingon the assumption ofhowa
sentence would
bepronounced by a Court inthe case. There can, in
fact, beno Criminal Law assigning the penalty of death
to a man who, when shipwrecked and struggling in extreme
danger forhis life, and in order to save it,may thrust
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mother from a plank onwhich he had savedhimself.
For the punishment threatened by the Lawcould not
possibly have greater power thanthe fear of the loss
of life in the case in question. Such a Penal Lawmould
thus fail altogether to exercise its intended effect ; for the
threat of an Evil which is still uncertain-such as Death
by a judicial sentence-could not overcome the fear of
an Evil which is ceTtain, as Drowning is in such circumstances. Anact of violentself-preservation, then, ought
not to be considered as altogether beyondcondemnation
(incdpabile) ; it is only to beadjudged as exempt from
punishment (impunibile). Yet this subjective condition of
impunity, by a strange confusion of ideas, has been
regarded by Jurists as equivalent to objective lawfulness.
"he Dictum of the Right of Necessity is put in these
terms, ' Necessity has noLaw ' (Necesitas non habet
legem). And yetthere cannot be anecessity that could
make what is wrong lawful,
It is apparent, then, that in judgments relating both to
' Equity ' and the Right of Necessity,' the Epivomtions
involved arise from an interchange of the objective and
subjective grounds that enter into the application of the
Principles of Right, when viewed respectively by Reason
What one may have good
or by a JudicialTribunal.
grounds for recognising as Right in itself, may not find
confirmation in a Court of Justice ; and whathemust
consider to be wrong in itself, may obtain recognition in
such a Court. And the reason of this is, that the conception of Right is not taken in the two cases in one and
the same sense.
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DIVISION OF THE SCIENCE OF RIGHT.

A.
GENERALDIVISION

OF THE

DUTIESOF RIGHT.

(Juridical Duties.)
I n this Division we may very conveniently follow
a general
ULPIAN,if histhree Formulze aretakenin
sense, which may not have been quiteclearly in his
mind, but which they are capable of being developed
into or of receiving. They are the following :-

,

1. HONESTE
VIVE. ‘ Live rightly.’ Juridical Rectitude, or Honour (Honestas juridica), consists in
maintaining one’s own worth as a man in relation
to others. This Duty may be rendered by the proposition, ‘ Do not make thyself a mere Means for the
use of others, but be t o them likewise an End,.’ This
Duty will be explained in the next Formula as an
Obligation arising out of the Right of Humanity in
our own Person (Lmjudi).
2. NEMINEMLBDE. ‘Do mTrongto no one.’ This
Formula may be rendered so as to mean, ‘ Do no
Wrong to any one, even if thou shouldst be under the
necessity, in observing this Duty, t o cease from all
connection with others andto avoid allSociety’
( L e x juridica).
3. SUUMCIJIQUE TRIBUE. ‘Assign to every one
what is his own.’ This may be rendered, ‘Enter, if
Wrong cannot be avoided, into a Society with others
in which every one may have secured t o him what is
his own.’-If this Formula were to be simply translated, ‘Give every one his o m , ) it would express an
absurdity, for we cannot give any one what he already
has. If it is t o havea definite, meaning, it must
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therefore run thus, ‘ Enter into a state in which every
the
onecanhave
what is his ownsecuredagainst
action of every other ’ (Lezjzlstitim).
These three classical Formula, at the same time, represent principleswhichsuggest
a Division of the System
of Juridical Duties into Internal Duties, External Duties,
and those Connecting Duties whichcontain
thelatter
asdeducedfrom
the Principle of the formerby subsumption.
B.
UKITERSAL DIVISION
OF RIGHTS.
I. Natural Right and Positive Right.
The System of Rights, viewed as a scientific System of
Doctrines, is divided into NATURAL
BIGHT
and POSITIVE
RIGHT. Natural Right restsupon purerationalPrinciples
priom’; Positive or
Statutory
Right is what
proceeds from the Will of a Legislator.

11. Innate Righ: and Acquired Right.

.

The System of Right! may again be regarded in reference tothe impliedPowers
of dealingmorally
with
others as boundbyObligations, that is, as furnishinga
legalTitle of action in relation to them. Thus viewed,
the System is divided into INNBTE RIGHTand ACQUIRED
RIGHT. Innate Right is that Rightwhichbelongs
to
everyone by Nature, independent of all juridical acts
of experience.ACQUIRED RIGHTis that Right which is
founded upon such juridical acts.
Innate Right may also be called the ‘Internal Mine
and Thine ’ (Meum vel Tuum internurn) ; for External
Right must always be acquired.
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There is only one Innate Right, the Birthright of Freedom.

FREEDOMis Independence of the compulsory Will of
another; and in so far as it can eo-exist with the Freedom of allaccording to auniversal Law, it is the one
sole original, inbornRight
belonging t o everyman in
virtue of hisHumanity.There
is, indeed, aninnate
EQUALITY
belonging t o everymanwhichconsists in his
Right to be independent of beingbound by others t o
anything more than that to which he may also reciprocallybindthem.
It is, consequently, the inborn quality
of every man in virtue of which he ought to be his own
mnsteT by Right (suijuris). There is, also, thenatural
quality of JUSTNESSattributable to a man as naturally of
mimpeachable Right (justi),because he has done no Wrong
toany
oneprior
to his own juridical actions. And,
further,
there
is also the
innate
Right
of COMMOX
ACTION
on the part of every manso that hemay do towards
others what does not infringe their Rights
or take away
anything that is theirs unless they are willing to appropriate i t ; such as merely to communicatethought, to
narrate anything, or to promise something whether truly
andhonestly, or untrulyand dishonestly (weriloquium
uut falsiloquium), for it rests entirely upon these others
whether they will believe or trust in it or not? But all
theseRights or Titles arealreadyincluded in the Prin1 It is customary to designate
every untruth that is spoken intention.
' Lie,' or
ally as such,although it may be in afrivolous manner,a

Falsehood (mendmiurn),because it maydo harm, at least in so far as
any one who repeats it in good faith may be made a laughing-stock of to
others on account of his easy credulity. But in the juridical sense, only
that Untruth is called a Lie which immediately infringes the Right of
another, such as a false allegation of a Contract having been concluded,
when the allegation is put forward in order to deprive some one of what
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ciple of Innate FREEDOM,
and are not really distinguished
from it, even as dividing members under a higher species
of Right.
The reason why such aDivision into separate Rights
has been introduced intothe System of Natural Right
viewed as including all that is innate, was not without a
purpose. Its objectwas
to enable proof to be more
readily put forward in case of any controversy arising
about an AcquiredRight, and questionsemerging either
with reference to a fact that might be in doubt, or, if
that were established, in reference to a Right under dispute. Fortheparty
repudiating an obligation, andon
whom the burden of proof (onus probandi) might be
incumbent, could thus methodicallyrefer to his Innate
Right of Freedom as specified under various relations in
detail, and couldthereforefoundupon
them equally as
different Titles of Right.
In the relation of Innate Right,and consequently of
the Internal ' Mine ' and ' Thine,' there is therefore not
Rights, but only ONE RIGHT. And, accordingly, this
highestDivision
of Rights intoInnateand
Acquired,
which evidently consists of two members extremely
unequal in their contents, is properly placed inthe
Introduction;andthe
subdivisions of the Scienceof
Right may be referred indetailto
theExternal Mine
and Thine.
is his (fdS'ilOqUi?kVZ dolosum). This distinction of conceptions so closely
allied is not without foundation ; because on the occasion of a simple
statement of one's thoughts, it is always free for another to take them 88
he may ; and yet the resulting repute that such a one is E man whose word
cannot be trusted, comes so close to the opprobrium of directly calling
him a Liar, that the boundary-line separating what in such a case belongs
to Jurisprudence and what is special to Ethics, can hardly be otherwise
drawn.
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C.
METHODICAL DIVISION
OF THE SCIENCE
OF RIGHT.
ThehighestDivision of the System of Natural Right
should notbe-as it is frequently put-into‘Natura1 Right’
and ‘Social Right,’ butintoNATURALRIGHTand CIVIL
RIGHT. The first constitutes PRIVATE
RIGHT; the second,
PUBLIC
RIGHT. For it is not the ‘ Social state ’ but the
‘ Civil state ’ that is opposed to the ‘ State of Kature ;’
for in the ‘ State of Kature ’ there may well be Society
of somekind,butthere
is no ‘civil’ Society,as
an
Institution securing the Mine and Thine by public
laws.
It is thus that Right, viewed under reference to the state
of Nature,is speciallycalled Private Right.The
whole
of the Principles of Right willthereforefall
to b/
expounded under the two subdivisions of PRIVATE
RIGHT
RIGHT.
and PUBLIC

’

THE S C I E N C E O F R I G H T .
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PART FIRST.

PRIVATE RIGHT.
THE SYSTEM OF THOSE LAWS WHICH REQUIRE
NO EXTERNAL PRObIULCATION.

PRIVATE RIGHT.
THE PRIKCIPLES OF THE EXTERNAL MINE AND
THINE GENERALLY.

CHAPTER FIRST.
OF THE

M O D E OF HAVING ANTTHIKG
AS ONE’S OWN.

EXTERNAL

1.
The meaning of ‘Mine ’ in Right.
(Meum Juris.)

ARYTHISG
is ‘ Mine ’ by Bight, or is rightfully Mine, when
I am so connected with it, that if any other Person should
make use of it withoutmyconsent, he woulddomea
lesion or injury. The subjectivecondition of the use of
anything, is Possession of it.
An external thing, however,assuch
could onlybe
mine, if I may assume it to bepossible that I canbe
wrongedby
the usewhich another mightmake of it
when i t i s not actually in nty possession. Hence it would
be acontradiction to have anything Externalas one’s
own,were not the conception of Possessioncapable of
twodifferentmeanings,as
sensible Possession that is
perceivable by the senses, and rational Possession that is
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perceivableonlyby
theIntellect.
By the former is to
be understood a physical Possession, and by the latter, a
purely juridical Possession of the same object.
The description of an Object as ‘ external to me ’ may
signifyeither that it is merely‘differentanddistinct
from me as a Subject,’ or that it is also ‘ a thing placed
outside of me,and to befoundelsewhere
in space or
time.’ Takeninthe
first sense, theterm
Possession
signifies ‘ rational Possession ;’ and, in the second sense,
it must
mean
‘Empirical Possession.’ A rational or
intelligible Yossession, if such be possible, is Possession
viewed apart f r o m physical holding or detention (detentio).

2.
Juridical Postulate of the Practical Reason.

It is possible t o have any external object
of my Will
to this effect-were
asMine. I n otherwords,aMaxim
it to becomelaw-that
any object on which theWill
can be exerted must remain objectively in
itself without
an owner, as ‘res nullius,’ is contrary t o the Principle of
Right.
For an object of any act of my Will, is something that
it would be physically withinmypower
to use.Now,
suppose there were things that by right should absolutely
not be in our power, or, in other words, that it would be
wrong or inconsistent with the freedom of all, according
touniversalLaw,tomakeuse
of them. On thissupposition, Freedom would so far bedepriving itself of the
use of its voluntaryactivity,
inthusputting
useatde
objectsout of all possibility of use. I n practicalrelations, this would be to annihilate them, hy making them
res nullius, notwithstanding the fact that acts of Will in
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relation to such things would formally harmonize, in the
actual use of them,withtheexternal
freedom of all
according t o universal Laws.Now
thepure practical
Reason lays down only formal Laws asPrinciples to
regulate the exercise of the Will; and therefore abstracts
from the matter of the act of Will, as regards the other
qualities of the object, which i s considered only in so f a r
as it is an object of the activity of the Will. Hence the
practical Reason cannot contain, in reference to such an
object, an absolute prohibition of its use,because this
wouldinvolvea
contradiction of external freedom with
itself,-An object of my free Will, however, is one which
I have the physical capability of making some use of a t
will, since its use stands in my power (in potentia). This
is to be distinguished from having the object brought
under my disposal (in potestatemmeam reductum), which
supposes not a capability merely, but alsoa particular
act of the free-will. But in order to considersomething
merely as an object of my Will as such, it is sufficient to
beconscious that I have it in my power. It is therefore an assumption k priori of the practical Reason, to
regard andtreat every object within the range of my
free exercise of Will as objectivelyapossible
Mine or
Thine.
ThisPostulatemay becalled ‘ a Permissive Law’ of
the practical Reason,asgiving
us a special title which
we could not evolve out of the mere conceptions of Right
generally. And
this
Title
constitutes
the
Right to
impose upon all others an obligation, not otherwise laid
upon them, to abstain from the use of certain objects of
our free Choice,becausewehave
already takenthem
into our possession. Reason wills that this shall be
iecognised as a valid Principle, and it does so as pactical
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Reason;and it is enabledbymeans
of thisPostulate
ZC priori t o enlarge its range of activity in practice.

Possession and Ownership.
Any one who would assert the Right to a thing as his,
must be in possession of it as an object. Werehenot
itsactual possessor or owner, he couldnot be wronged
or injuredbythe
use which anothermight make of it
withouthisconsent.
For, should anythingexternalto
him, and in no way connected with him by Right, affect
this object, it couldnot affecthimself asaSubject,nor
do himanywrong,unlesshestoodinarelation
of
Ownership to it.

4.
Exposition of the Conception of the External Mine and
Thine.
Therecanonlybe
three external Objects of my Will
in the activity of Choice:
(1) A Corporeal Thing external to me ;
(2) The Free-will of another in the performance of a
particular act (pmststatio);
(3) The State of another in relation to myself.
Thesecorrespond to the categories of Substance,Causality, and Reciprocity ; andthey
form thepractical
relationsbetween me andexternal objects, according to
the Laws of Freedom.

A. I can only call acorporeal thing or an object
space ‘mine,’ when, evenalthoughnot
in physical
that I am in
possession of it, I am abletoassert
possession of it inanotherreal
non-physicalsense.
it1
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Thus, I am not entitled to call an apple mine merely
because I hold it in my hand or possess it physically ;
but only when I amentitledto say, ‘ I possess it,
although I have laid it out of my hand, and wherever
it may lie.’ In like manner, I am not entitledto
say of the ground, on which I may have laid myself
down, that therefore it is mine; but only when I can
rightly assert that it still remains in my possession,
although I may have left the spot. For any one who,
inthe formerappearances of empiricalpossession,
might wrench the apple out of my hand, or drag me
away from my resting-place, would, indeed, injure me
in respect of the inner ‘Mine’ of Freedom, but not
in respect of theexternal ‘Mine,’unless I could
assert that I was in the possession of the Object, even
when not actuallyholding it physically. And if I
could not do this, neither could I call the apple or the
spot mine.
B. I cannotcall the performance of somethingby
the action of the Will of auother‘Mine,’ if I can
o d y say ‘it has come into my possession at the same
time with apromise’ (pactum re initum) ; but only
if I am able to assert ‘ I am in possession of the
Will of the other, so as to determinehim to the
performance of a particular act, although the time for
the performance of it has not yet come.’ In the
latter case, the promisebelongs to the nature of
things actually heldaspossessed, and as an ‘active
obligation’ I canreckon it mine ; and this holds
good not only if I have t h thhingpromised-as in the
first case--already in my possession, but even although
I do not yet possess it in fact.Hence, I mustbe
able to regardmyself in thought asindependent of
that empirical form of possession that is limited by
the condition oftime,andasbeingnevertheless
in
Possession of the object.
c. I cannotcall a Wife,aChild, a Domestic, or,
generally, any other Person ‘ mine ’ merely because I
E
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command them at present as belonging to my household, or because I have them under control, and in
my power and possession. But I can callthem
mine, if, although they may have withdrawn themselves from my control and I do not therefore possess
them empirically, I can still say (1possess them hy
my mere Will, provided they exist anywhere in space
or time ; and, consequently, my possession of them is
purely juridical.’ They belong, in fact, to my possessions, only when and so far as I can assert this as a
matter of Right.

5.
Definition of the conception of the external Mine and Thine.
Definitions are nominal or real. A nominalDefinition
is sufficient merely to distinguish the object defined from
allother objects, and it springsout of a complete and
definite exposition of its conception. A real Definition
further suffices for a Deduction of the conception defined,
so as to furnish a knowledge of the reality of the object,
-The nominal Desnition of the external ‘Mine’ would
thusbe:‘Theexternal
Mine isanything
outside of
myself, such that any hindrance of my use of it at will,
would be doing me an injury or wrong as an infringement
of that Freedom of mine which may coexist withthe
freedom of all others according to a universal Law.’ The
real Definition of this conception may be put thus : ‘ The
externalMine is anything outside of myself, such that
any prevention of my use of it would be a wrong, although
I m y not be in possession of it so as to be actually holding it as an object.’-I
must be in some kind of possession of an external object, if the object is to be regarded
as mine ; for, otherwise, any one interferingwiththis
object would not,in doing so, affect m e ; nor, consequently, would hethersby do me any wrong. Hence,

. .
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according to 3 4, a rcctioml Possession(possessio
now
menon) must beassumed as possible, if thereisto
be
rightly an external ‘ Xine and Thine.’ Empirical Possession is thus only phenonlenal
possession
or holding
(detention) of the object inthe
sphere of sensible
appearance (possessio phenomenon), although the object
which I possess is not regarded in this practical relation
asitselfaPhenomenon,-according
to the exposition of
t,he Transcendental Analyticinthe
Critipee of Pure
Reason-but
asa Thing in itself. For inthe Critique
of Pure Reason the interest of Reason turns‘upon the
theoretical knowledge of theNature of Things, and how
far Reason can go in such knowledge. But here Reason
has to deal with the practical determination of the action
of the Will according to Laws of Fpeedom, whether the
object is perceivable through the senses or merely thinkable by the pure Understanding. And Right, as underconsideration, is a pure practical conception of the Reason in
relation to theexercise of the Will underLaws of Freedom.
And, hence, it is not
quite
correct to speak of
‘possessing’ a Right to this or that object, but it should
rather be said thatan object is possessed in a purely
juridical way ; for a Right is itself the rational possession
of an Object, and to ‘possess a possession,’wouldbe an
expression without meaning.

6.
Deduction of the conception of a purely juridical
Possession of an External Object
(Possessio noumenon.)
The question, ‘How is an external Mine and Thine
Possible 1 ’ resolvesitself into this other question, How
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is a ntercly jzlridical or p*ational Possession possible?’ And
this second question resolves itself again into a third, ‘How
is a synthetic proposition in Right possible b prioyi ? ’
All Propositions of Right-as juridical propositionsare Propositions 2r. pyiori, for they are practical Laws of
Reason (Dictamina rationis). But the
juridical
Proposition b priori respecting empirical Possession is
analytical; for it says nothing more than what follows
by the principle of Contradiction, from the conception of
such possession ; namely, that if I amthe holder of a
thing in the way of being physically connected with it,
any one interfering with it without my consent-as, for
instance, in wrenching an apple out of my hand-affects
and detracts from my freedom as that which is internally
Mine; and consequently the maxim of hisaction is in
directcontradiction tothe Axiom of Right. The proposition expressing the principle of an empirical rightful
Possession,does not therefore go beyond the Right of a
Person in reference to himself.
On the other hand, the Proposition expressing the
possibility of the Possession of a thingexternal to me,
after abstraction of all the conditions of empirical possession in space and time-consequently
presenting the
assumption of the possibility of a Possessw iVounzcno~+
goesbeyond these limiting conditions ; and because this
Proposition asserts apossession
even without physical
holding, as necessary to the conception of theexternal
Mine and Thine, it is synthetical. Andthus it becomes
aproblem for Reason to showhow such aProposition,
extending its range beyond the conception of empirical
possession, is possible 2t priori.
In this manner, for
instance,
the
act
of taking
possession of a particular portion of the soil, is a mode
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exercising the private free-will without being anact of
nszLrJ3ation. Thepossessorfoundsupon
theinnate Right
of common possession of the surface of the earth, and upon
the universal Will corresponding h priori toit, which
allows a private Possession of the soil ; because what are
mere things would be otherwise made in themselves and
by Law,
a
into unappropriableobjects.
Thus a first
appropriatoracquiresoriginally by primarypossessiona
particular portion of the ground ; and by Right (jure)he
resists every other person whowould hinder him in the
private use of it, althoughwhile the ‘state of Nature’
continues, this cannotbedoneby
juridical means (de
jure),because a public Law does not yet exist.
And although a piece of ground should be regarded as
free, or declared to be such, so as to be for the public use
of all without distinction, yet it cannot be said that it is
thus free by nature and o~iginnlly so, prior toany
juridical act. For there wouldbe a realrelationalready
incorporated in suchapiece of groundby the very fact
thatthe possession of it wasdenied to any particular
individual ; and as thispublic freedom of the ground
would be a prohibition of it to every particular individual,
this presupposes a common possession of it which cannot
take effectwithoutaContract,
A piece of ground,however,which can only become publiclyfree by contract,
must actually be in the possession of all those associated
together,who mutually interdictor suspendeach other,
from any particular or private use of it.
This original Community of the soil aud of the
thingsupon it (communio f u d i originaria), is an
idea
which
has
objective
and practical Juridical
reality, and is entirely differentfrom the idea of a
Primitive community of things which is a fiction.
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For the lat,ter mould havehad t o be founded as a
form of Society, and must have taken its rise from a
Contract by which all renounced the Right of Private
Possession, so that by uniting the property owned by
each into a whole, it was thus transformed into a
comuon possession. But hadsuch an event taken
place, History must have presented some evidence of
it. To regard sucha procedure as the original mode
of taking possession, and to hold that the particular
possessions of every individual may and ought t o be
grounded upon it, is evidently a contradiction.
Possession (possessio) is t o be distinguished from
habitation as mere residence (sedes) ; and theact
of taking possession of the soil in the intention of
acquiring it once for all, is also t,o be distinguished
from settlement or donlicile (incolatus), which is a
continuous private Possession of a place thatis
dependent on the presence of the individual upon it.
We have not here to deal with the question of domiciliary settlement, as that is a secondary juridical act
which may follow upon possession, or may not occur
at all; for as such it could not involve an original
possession, but onlya secondary possession derived
from the consent of others.
Simple physical Possession, or holding of the soil,
involves already certainrelations
of Right t o the
thing, although it is certainly not sufficient to enable
me to regard it as Mine. Relative t o others, so far
as they know, it appears as a first possession in harmony with the lam of external freedom ; and, at the
sametime, it is embraced in the universaloriginal
possession which contains k priori the fundalnent,al
principle of the possibility of aprivate possession.
Hencetodisturbthe
first occupier or holder of a
portion of the soil inhis use of it, isa lesion or
wrong done to him. Thefirst taking of Possession
hastherefore a Title of Right (titulus possessionis)
insits favour, which is simply the principle of the
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originalcommonpossession;
and the saying that
‘ It is well for those who are in possession’ (beati
possidentes), whenone is not bound toauthenticate
hispossession, is aprinciple of Natural Right that
establishes the juridical act of taking possession, as R
ground of acquisition upon which every first possessor
may found.
It has been shown in the Critipue of Pure Beason
that in theoretical Principles u priori, an intuitional
Perception h prioyi must be supplied in connection
with any given conception ; and, consequently, were
it a question of a purely theoretical Principle, something wouldhave t o be added to the conception of
the possession of an object to make it real. But in
respect of the practical Principle under considerajust the converse of the
tion, the procedure
is
theoretical process ; so that all the conditions of perception
which
form
the foundation of empirical
or taken away in
possessionmustbeabstracted
order to eztend the range of the juridical Conception
beyond the empirical sphere, and in order to be able
to apply the Postulate, that every external object of
the free activity of my Will, so far as I have it in
my power, although not in the possession of it, may
be reckoned as juridically Mine.
The possibility of suchapossession, with consequent Deduction of the conception of a non-empirical
possession, is founded upon the juridical Postulate of
the Practical Reason, that ‘ I t is a juridical Duty SO
to act towards ot.hersthat what is external and useable
may come into the possession or become the property
of someone.’And
thisPostulateis conjoined with
the exposition of the Conception that what is externally one’s own, is founded upon a possession, that is
notphysical.
Thepossibility of suchapossession,
or comthus conceived,cannot,,however,beproved
prehended in itself, because it is a rational ooncepno empirical
perception
can be
tion for
which
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furnished;but it follows asan immediate consequence from the Postulate that has been enunciated.
according t o that
For, if it is necessary toact
or intelligible conjuridicalPrinciple,therational
dition of a purely juridical possession must also be
possible. It need astonishno one, then,thatthe
theoretical aspect of thePrinciples of theexternal
Mine and Thine, islost from view intherational
sphere of pure Intelligence, and presents no extension
of Knowledge ; for the conception of Freedom upon
which theyrest does notadmit of any theoretical
Deduction of its possibility, and it canonly
be
inferred from the practical Law of Reason, called the
Categorical Imperative, viewed as a fact.

7.
Application of the Principle of the Possibility of an
external Mine and Thine t o Objects of Experience.
juridical Possession, is
The conception of apurely
not an empirical conception dependent on conditions of
Space and Time, andyetit
haspractical reality. As
such it must be applicable t o objects of experience, the
knowledge of which isindependent
of the conditions
of Space and Time. The rational process by which the
into relation to such
conception of Rightisbrought
objects so as to constitutea possible external Mine and
Thine, isas
follows. The Conception of Right, being
contained merely in Reason, cannot be immediately
applied to objects of experience, so asto give the canception of an empirical Possession, butmust be applied
dire,ctly tothe
mediating conception intheUnderstanding, of. Possession in general ; so that, instead of
physical holding (Detentio) as an empirical representation
of possession, the formal conception or thought of
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‘Having,’ abstractedfrom
all conditions of Space and
Time, is conceivedby the mind, and only as implying
that an object is in mypower and at mydisposal (in
patestate mea positurn esse). I n this relation, the term
‘external’ does not signifyexistence in anothe~place
than where I am, normyresolution
and acceptance at
another time than the moment in which I have the offer
of a thing: it signifiesonly an object daferent from or
other than myself.Now
the practicalReason
by its
Law of Rightwills, that I shallthinkthe
Mine and
Thine in application to objects, not according to sensible
conditions, but apart from these and from the Possession
they indicate; because they refer to determinations of
the activity of the Will that are in
accordance with the
Laws of Freedom. For it is onlya conception of the
Understnndirlg that canbebrought
under therational
Conception of Right. I maythereforesay that I possess
a field, although it is in quite a, different place from that
onwhich I actually findmyself. Forthe questionhere
is notconcerning an intellectual relation tothe object,
but I have the thing practically in my power and at my
disposal,which is aconception of Possessionrealizedby
the Understanding and independent of relations of space ;
and it is mine, because my Will in determining itself to
any particular use of it, is not in conflict with the Law
of external Freedom. Now it is just in abstraction from
physicalpossession of the object of myfree-will in the
sphere of sense, thatthe Practical Reasonwills that a
rational possession of it shall be thought,according to
intellectualconceptionswhich
are notempirical,
but
contain & priori the conditions of rationalpossession.
Hence it is in this fact, that we found the ground of the
validity of such
rational
a
conception
of ’possession
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(possessio nou71~cnon)as the principle of auniversally
valid Legislation. For sucha Legislation isimplied and
contained inthe
expression, ‘ This external object is
she,' because an Obligation is thereby imposed upon all
others in respect of it, who would otherwisenot have
been obliged t o abstain from the use of this object.
The mode, then, of having something External to myself
as Nine, consists in a specially juridical connection of
the Will of the Subjectwith that object,independently
of the empirical relations t o it in Space and in Time, and in
accordance withthe conception of a rational possession.
-A particular spot on the earth is *not externally Mine
because I occupy it with my body ; for the question
here discussed refersonly t o my external Freedom, and
consequently it affects only the possession of myself,
which is not a thing external t o me, and thereforeonly
involves aninternal
Right. But if I continue to he
in possession of the spot,although I have taken myself
away from it and gone t o another place, only under that
condition is my externalRight concerned in connection
with it. And to make the continuous possession of this
spot by my person acondition of having it as mine,
must either be to assert that it isnot possible at all to
have anything External as one’s own, which is contrary
to the Postulate in $ 2 , or to require, in order that this
external Possession may be possible, that I shall be in
two places at the sametime.
Butthis amounts to saying that I must be in a place and also not in it, which
is contradictory and absurd.
This position may be applied to the case in which I
have accepted a promise ; for my Having and Possession
in respect of what has been promised, become established
on the ground of external Right.This
Right is not t o
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be annulled by the fact thatthe promiser having said
at onetime, ‘This thing shall beyours,’again at asubsequent time says, ‘ My willnow
is thatthething
shall notbeyours.’
I n suchrelations of rational Right
the conditions hold just the same as if the promiser had,
without any interval of time between them, made the two
declarations of hisWill,‘Thisshall
beyours,’ and also
‘ This shall not be yours ; ’ which manifestly contradicts
itself.
Thesame thing holds, in like manner, of the Conception of the juridical possession of a Person as belonging to the ‘ Having ’ of a subject, whether it be a Wife,
aChild, or a Servant. Therelations of Right involved
in ahousehold, andthe reciprocalpossession of allits
members, are not annulled by the capability of separating from each other in space ; because it is by juridical
relations that
they
are
connected, and the external
‘Mine’ and
‘Thine,’
as in
the
former
cases,
rests
entirely upon the assumption of the possibility of a
purely rational possession, without the accompaniment of
physical detention or holding of the object.
Reasonisforced
to a Critique of itsjuridically
Practical Function in specialreference tothe conthe
ception of the external Mine and Thine,by
Antinomy of the propositionsenunciatedregarding
the possibility of such a form of Possession. For these
give rise to an inevitable Dialectic, in which a Thesis
and Rn Antithesis set up equal claims to the validity
of two conflictingConditions.Reason
is thus compelled, in its practical function in relation to Right,a disas it was in its theoretical function,-to make
tinction between Possession as a phenomenal appearance presentedt o the senses, and that Possession which
is rational and thinkable only by the Understanding.
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THEsIs.-The Thesis, in this case, is, ' I t is possible
to havesomething external as mine, although I am
not in possession of it.'
.hTITHESIS."The Antithesis is, ' It is not possible
to have anythingexternalas mine, if I am not in
possession of it,.'
-The Solution is, Both Propositions
SOLUTIOX.
are true ;' the former when I mean empirical Possession (possessio phcenomenon),the latter when I understand by the same term, a purely rational Possession
( possessio nournenon).
Butthe possibility of arational possession, and
consequently of an external Miue and Thine, cannot
be comprehended by direct insight,, butmust
be
deduced from thePractical Reason. Andinthis
relation it is specially noteworthy that the Practical
Reason withoutintuitional
perceptions, and even
without requiring such an element b priori, can extend
its range by the mere elinvination of empirical conditions, as justified by the law of Freedom, and can
thus establish synthetical Propositions b priori. The
proof of this in the practical connection, as will be
shown afterwards, can be adduced inananalytical
manner.

8.
To have anythingExternal as one's own is onlypossible
in a Juridical or Civil State of Society under the
regulation of a public legislstive Power.
If, by word or deed, I declare myWillthat
some
external thing shall be mine, I make a declaration that
every other person is obliged to abstain from the use of
this object of my exercise of Will; and this imposes an
Obligation which no onewould be under, withoutsuch
a juridical act on my part.Butthe
assumption of this
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Act, at the same time involves the admission that I am
obliged reciprocallyto observe a similar abstention towards
every other in respect of what is externally theirs ; for the
Obligation in question
arises
from
universal
a
Rule
rbgulating the externaljuridical relations. Hence I an1
notobliged tolet alone what anotherpersondeclares
to be externally his,unlessevery other personlikewise
securesmebya
guarantee that hewill act in relation
to what is mine,upon the samePrinciple. . This guarantee of reciprocal andmutual abstentionfrom
what
belongs to others, does not require a special juridical act
for its establishment, but is alreadyinvolved
inthe
Conception of an external Obligation of Right, on account
of the universality and consequently the reciprocity of
the obligatoriness arising fromauniversal
Rule.-Now
a single Will, in relation to an external and consequently
contingent Possession, cannot serve as a compulsory Law
forall, because that wouldbe
to doviolence tothe
Freedomwhich is in accordance with universalLaws.
Therefore it is only a Will that binds every one, and as
such a common,collective, and authoritative.Will,that
can furnish a guarantee of security to all. Butthe
state of men under a universal, external, and public
Legislation, conjoined with authority and power, is called
the Civil state. There
can
therefore
be anexternal
Mine and Thine only in the Civil state of Society.
CoNsEQuENcE.”It
follows, as a Corollary, that if it is
juridically possible to have anexternal objectasone’s
own, the individual Subject of possession must be allowed
to compel or constrain every person, with whom a dispute
as to the Mine or Thine of such a possession may arise,
t o enter along with himself into the relations of R Civil
Constitution.
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9.
There
may,
however,
be an external Mine
and
Thine
found asa fact in thestate of Nature,but it is
only provisory.
Natural Right in the stateof a Civil Constitution, means
the forms of Right which may be deduced from Principles
d priori asthe conditions of suchaConstitution.
It is
therefore not to be infringed by the statutory laws of such
aConstitution ; andaccordingly thejuridicalPrinciple
remains in force, that, ‘Whoever proceeds upon a Maxim
by which it becomes impossible for me to have an object
of the exercise of my Will as Mine, does me a lesion or
injury.’ For aCivilConstitution
is only thejuridical
conditionunderwhichevery
one haswhat is his own
merelysecured to him,asdistinguised
from its being
speciallyassigned and determined to him.-All
Guarantee, therefore, assumes that every one to whom a thing
is secured, isalreadyin
possesion of it ashis
own.
Hence, prior to the Civil Constitution-or apart from it
anexternal
Mine andThinemust
be assumedas
possible, andalongwith it a Right to compel everyone
with whom we could come into any kind of intercourse,
to enterwith us intoaconstitution
in whichwhat is
MineorThinecanbe
secured.-There
may thus be a
Possession in expectation or in preparation for sucha
state of security, ascan only be established on the Law
of the Common Will ; andas it istherefore in accordance with the passibility of such a state, it constitutes a
provisory or temporaryjuridical
Possession ; whereas
that Possession which is found in reality in the Civil
state of Society will be a peremptoq or guaranteed Pos-
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session.-Prior
toenteringintothisstate,
forwhich he
is naturally prepared, the individualrightfully resists
those who will not adapt themselves to it, and who would
disturbhim in hisprovisorypossession ; because if the
Will of all excepthimselfwereimposing
upon him an
obligation to withdraw from
a
certain possession, it
would still beonly a one-sidedor ufihiluteral Will, and
consequently it wouldhave just as little leyul Titlewhich can be properlybased only on the universalized
Will-to
contestaclaim
of Right ; as he wouldhave
to assert it. Yet he has the advantage on hisside,
of being in accord with the conditionsrequisite to the
introduction andinstitution of acivilform
of Society.
In a word, the mode in which anything external may be
held as one’sown in the state of Nature, is just physical
possession with a presumption of Right thus far in its
favour, that byunion of the Wills of all in apublic
Legislation, it will be made juridical; and in this expectation it holds comparatively, as a kind of potential
juridical Possession.
This Prerogative of Eight, as arising from the fact
of empiricalpossession, 1s in accordancewith the
Formula, ‘ I t is well for those who are in possession ’
(Beati possidentes). It does not consist in thefact
that because the Possessorhas the presumption of
beinga rightful man, it is unnecessaryforhim
to
bring forward proof that he possesses a certain thing
rightfully, for this position applies only to a case of
disputed Right. But it is because it accords with the
Postulate of the Practical Reason, that every one is
invested with the faculty of having as his own any
external object upon which he has exerted his Will ;
and, consequently, allactual possession is a state
whose rightfulness is established upon that Postulate
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by an anterior act of Will. And such an act, if there
be no prior possession of the same object by another
opposed to it, does, therefore, provisionally justify and
entitle me, according to the Law of external Freedom,
to restrain any one who refuses t o enter with me into
a state of public legal Freedom, from all pretension
t o the use of such an object. For such a procedure
is requisite, in conformity with the Postulateof Reason,
in order to subject t o my proper use a thing which
would otherwise be practically annihilated, as regards
all proper use of it.

PRIVATE RIGHT
CHAPTERSECOND.

THE MODEOF

ACQUIRIXG ANYTHING

EXTERNAL.

10.
The general Principle of External Acquisition.

I

ACQUIRE a thing when 1 act (eficio) so that it becomes
mine.-An
external thing is originally mine, when it is
mine even withouttheintervention
of ajuridicalAct.
AnAcquisition is original and primary, when it isnot
derived from what another had already made his own.
There is nothingExternalthat
is as suchoriginally
mine ; but anything external may be originally acquired
when it is anobject that no otherpersonhasyet
made
his. -A state'in which the Mine andThinearein
common, cannot be conceived ashaving
been atany
time original. Suchastate of things would have to be
acquired by an external juridical Act, although there may
be an original and common possession of an external object. Even if we think hypothetically of a state in which
the Mine and Thine would be originally in common 8s
a Communi0 mei et tui originaria,' it would stillhave
to be distin,.uished from a primeval communion (Corn-
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mnio pimava) with thingsin

common,
sometimes
supposed to be
founded
inthe
first period of the
relations of Right amongmen, and whichcould not be
regarded as basedupon Principleslike the former, but
only upon History. Even
under
that
condition the
historic Comnmunio, as asupposedprimevalCommunity.
would always have to be
viewed
as
acquired
and
derivative (Communio derivativa).
The Principle of external Acquisition, then,may be
expressed thus : ‘ Whatever I bring under mypower
according tothe Law of external Freedom, of which
as an object of my freeactivity
of Will I have the
capability of making use according tothePostulate of
the Practical Reason, and which I will to becomemine
in conformity with the Idea of a possible united common
Will, is mine.’
The practical Elements (Momenta
attendendu) constitutive of the process of original Acquisition are :1. PREHENSION
or Seizure of an objectwhichbelongs
to no one ; for if it belonged already to someone the
act would conact with the Freedom of others that is
according to universal Laws. This is the taking possession
of an object of my free activityof Will inSpace and Time ;
the Possession, therefore, into which I thus put myself is
sensible or physical possession ( p o s ~ s i ophenomenon) ;
2. DECLARATION
of the possession of this object by
formal designation and the act of my free-will in interdicting every other person from using it as.his ;
3. APPROPRIATION, aa the act, in Idea, of.an externally
Will, by which alland
each are
legislativecommon
obliged to respect and act in conformity with my act of
WilL
The validity of the last element in the process of
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Acquisition, asthat on which the conclusion that‘the
external object is mine rests, is what makes the possession valid as a purely rational and juridical possession
(possessio nournenon). It is founded upon thefactthat
as all these Acts are juridiccd, they consequently proceed
from the Practical Reason, and therefore in the question
as towhat is Right,abstractionmay
be made of the
empiricalconditionsinvolved,
andthe conclusion ‘the
external object is mine ’ thus becomesacorrect
inference from the external fact of sensiblepossession to the
internal Right of rational Possession.
The
original
primary Acquisition of an external
object of the actiop of the Will,is called OCCUPANCY.
It can only take place in referenceto Substances or
Corporeal
Things.
Now
when
this Occupation of an
external object does take place, the Act presupposes as a
condition of such empirical possession, its Priority in time
before the act of any other who may alsobe willing to
enter uponoccupation of it. Hence the legal maxim,
‘ p i prior tempore, potior jure.’ Such Occupation as
original or primary is, further, the effect only of a single
or uniZatera2 Will ; for were a bilateral or .twofold Will
requisite for it, it wouldbe derhed from a Contract of
two or morepersons with eachother, and consequently
it wouldbebasedupon
what another or others had
already made their own.-It
is not easy to see how such
an act of free-will rn this would be, could really
form a
foundation for every one having his own.-However,
the
$mt Acquisitbn of a thing is on that account not quite
exactly the same as the original Acquisition of it. For
the Acquisition of apublic juridicalstate by union of
the Wills of all in a universal Legislation, would be such
an original Acquisition, seeing that no other of the kind
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could precede it,and yet it wouldbe deriwd from the
particular Wills of all the individuals, and consequently
become all-sided or omnilateral; for a properly primary
Acpz~isitioncan only proceedfrom an individual or unilateral Will.

PIVISION
OF THE SUBJECT
OF THE ACQGISITIOK
OF THE
EXTERNAL

MINEAND THINE.

I. In respect of the MATTERorObject of Acquisition,
I acquire eithera Corporeal THING(Substance), or the
PERFORMANCE
of something by another (Causality), or
this other as a PERSON
in respect of his state, so far
as I have a Bight to dispose of the same (in a relation of
Reciprocity with him).
11. In respect of the FORM
orMode of Acquisition,
it is either aREAL RIGHT(jus wale), or a PERSONAL
RIGHT(jus personale), or a REAL-PERSONAL
RIGHT(jus
realiterpersonale), to the possession, although not to the
use, of another Person as if he were a Thing.
111. I n respect of the Ground of Right or THE TITLE
(titulzls) of Acquisition-which, properly, is not aparticular member of the Division of Rights, ‘but rather a
constituent element of the mode of exercising them-any
thing External is acquired by a certain free Exercise
of Will that is either unilateral, as the act of a single
Will (facto), or bilateral, as the act of two Wills (paeto),
or mnilateml, as the act of all the Wills of a Community
together (lege).
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F I R S TS E C T I O N .

PRIXCIPLE
OS
F REALRIGHT.

11.
What is a Real Right 1
The usual Definition of Real Right, or ' Eight in a
Thing ' (jus renle, j u s in re), is that ' it is a Right as
against evey possessor of G'.! Thisis a correct Nominal
Definition. But whatis it that entitles me t o claim an
external object from any onewhomay
appear asits
possessor, and to compel him, per vindicationem, to put
me again, in place of himself, into possession of it ? I s
this externaljuridical relation of my Will a kind of
immediate relation to an external thing ?-If so, whoever
might think of hisRight as referring not immediately
to Persons but to Things, would have to represent it,
although only in an obscure way, somewhat thus. A
Right on one side has always a Duty corresponding to it
on the other, so that an externalthing, although away
from the hands of its first Possessor, continues to be
still connected with him by a continuing obligation; and
thus it refuses to fall under the claim of any other
possessor,because it is already bound to another. I n
this waymy Right, viewedas a kind of good Genius
accompanying a thing and preserving it from all external
attack, would referan alien possessor always to me !
It is, however, absurd to think of an obligation of
Persons towards Things, and conversely ; although it may
be allowed in any particular case, to represent the
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juridicalrelation by asensibleimage
of thiskind,and
to express it in this way.
The Real Definitionwould runthus : ‘ RIGHTIN A
THINGis a Right to the Private Use of a Thing, of
which I amin possession-original orderivative-in
common withall others.’ Forthis is the onecondition under which it is alonepossible that I can exclude
every other possessor from the private use of the Thing,
(jus contra quemlibet hujus, rei possessorem). For, except
by presupposing such acommoncollectivepossession,
it
cannot be coyeived how, when I am not in actual possession of a thing, I couldbe injured orwrongedby
others who arein possession of it and use it.-By
an
individual act of my own Will I cannot oblige any other
person to abstain from the use of a thing in respect of
which he wouldotherwisebe
under no obligation;and,
accordingly, such an Obligationcan only arise from the
collective Will of all united in a relation of common
possession.Otherwise, I would have to think of a Right
in a Thing, as if the Thing had an Obligation towards
me, andas
if the Right as against every Possessor
of it had to bederived
from this Obligation in the
Thing, which is an absurd way of representing the
subject.
Further,bytheterm‘Real
Right ’ (jus reale) is
meant not only the ‘ Right in a Thing ’ ( j u s in re), but
also the corLstitzctive pri?tct$le of all the Lawswhich
relatetothereal
Mine and Thine.-Itis,however,
evident that a man entirely aloneupon the earth could
properly neither have nor acquire any external thing as
his own ; becausebetween
him asa Person andall
external Things as material objects, there could be no
relations of Obligation. There is therefore, literally,

.
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no direct Right in a Thing, but only that Right isto
be properly called ' real ' which belongs to any one
as constituted against a Person, who is in common POSsession of things withall others inthe Civil state of
Society.

12.
The First Acquisition of a Thing can only be that
of the Soil.

By the Soil is understood all habitable Land. I n
relation to everything that is moveable upon it, it is to
be regarded as a #&stance, and the mode of the existence of the Moveables is viewed as an Inherem in it.
And just as, inthe theoretical acceptation, Accidents
cannot exist apart from their Substances, so, in the practical
relation, Moveables upon the Soil cannot be regarded as
belonging to any one unless he is supposed to have been
previously in juridical possession of the Soil so that it is
thus considered to be his.
For, let it be supposed that the Soil belongs to no one.
Then I would be entitled to remove every moveable thing
found upon it from its place, even tototal loss of it,
in order to occupy that place, without infringing thereby
on the freedom of any other; there being,by the hypothesis, no possessor of it at all. But everything that
can be destroyed, such as a Tree, a House, and such like
-as regards its matter at leasGis moveable ; and if
we call a thing which cannot be moved without destmction of its form an immoveable, the Mine and Thine in
it is not understood as applying to its substance, but to
that which is adherent to it, and which does .not wsentiany constitute the thing itself.
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13.
Every part of the Soilmay be originarily acquired ; and
the Principle of the possibility of such Acquisition is
the original Community of the Soil generally.
The first Clause of thisProposition is foundedupon
the Postulate of the Practical Reason ($ 2) ; the second
is established by the following Proof.
All Men are originally and before any juridical act of
Will in rightful possession of the Soil ; that is, they have
aRight to be wherever Nature or Chancehasplaced
themwithouttheir will. Possession (possessio), which is
to be distinguished from residential settlement (sedes) as a
voluntary,acquired,and
permanent possession,becomes
con~monpossession,on account of the connectionwith
each other of all the places on the surface of the Earth as
a globe. For, had the surface of the earth been an infinite
plain, mencouldhave
been so dispersedupon it that
they might not have come into any necessary communion
with each other, and a state of social Community would
not have been axecessary consequence of their existence
upon the Earth.-Now that Possession proper to all men
upon theearth which is prior to alltheirparticular
juridical acts, constitutes an original possession i n common
(Communi0 possessionis originaria). Theconception of
such an original, common Possession of thingsisnot
derivedfromexperience,nor
is it dependent on conditions of time,as isthe casewith the imaginary and
indemonstrable fiction of a primaval Community ofpossession in actual history. Hence it is a practical conception
t
of Reason, involving in itself the only Principle according
to which Men may use the place they happen to occupy
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on the surface of the Earth, in accordance with Laws of
Right.

14.
The juridical Act of this original Acquisition is
Occupancy.

'

The Act of taking possession (ai"pwltt?nsio),as being
at its beginning the physical appropriation of a corporeal
thing in space (possessionisphysica), can accord with the
Law of the external Freedom of all,under no other
condition thanthat of its Priority in respect of Time.
In this relation it must have the characteristic of a first
act in the way of taking possession, as a free exercise 04
Will. The activity of Will, however, as determining that
the thing-in this caseadefinite separate place on the
surface of the Earth-shall
be mine, being anact of
Appropriation, cannot be otherwise in the case of original
Acquisition than individualor unilateral (volzcntas unilateralis s. propria). Now, OCCUPANCYis the Acquisition of an external object by an individual act of Will.
The originalAcquisition of such an object as a limited
portion of the Soil, can therefore only beaccomplished
by an act of Occupation.
The possibility of this mode of Acquisition cannot be
intuitively apprehended by pure Reason in any way, nor
established by its Principles, but is an immediate consequence from the Postulate of the Practical Reason. The
Will aspractical Reason,however, cannot just@ external Acquisition otherwise than only in so far RS it is.
itself included in an absolutely authoritative Will, with
which it is unitedbyimplication;
or, in other words,
only in SO far as it is contained within a union of the
I V i l l S of all ,whocome into practical relation
with each
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other. For an individual,unilateral
Will - andthe
same applies t o a Dual or other particular Will-cannot
impose on all an Obligation which is contingent in itself.
This requires an omnilateral or universal Will, which is
notcontingent,
but b priori, andwhich
is therefore
necessarilyunited and legislative. Only in accordance
withsuchaPrinciple
can'there beagreement of the
activefree-will of each individual withthe freedom of
all, andconsequentlyRights
in general, or even the
possibility of an external Mine and Thine.

15.
It is only within a Civil Constitution that anything can
be acquiredperemptorily, whereasin theState of
Nature Acquisition can only be provisory.

A Civil Constitution is objectivelynecessaryasa
Duty, although
subjectively
its reality
is
contingent.
Hence,there is connectedwith it a real natural Law
of Right, to which all external Acquisition is subjected.
The empirical Title of Acquisition has been shown to
be constituted by the taking physical possession (Apprehensio physica) as fonnded upon an original community of
Right in alltothe
Soil. And because a possession in
the phenomenal sphere of sense, can only be subordinated
to that Possessionwhich is in accordancewithrational
conceptions of right, there
must
correspond to
this
physicalact
of possession arational
mode of taking
possessionby elimination of all the empiricalconditions
in Space and Time. This rationalform of possession
establishes the proposition, that whatever I bring under
my power in accordance with Laws of external Freedom,
and will that it shall be mine, becomes mine.'

*
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The rationalTitle of Acquisition can therefore only
lie originally inthe
Idea of theWill of all united
implicitly, or necessarily to be united, which is here
tacitly assumedas an indispensable Condition (Colzditio
sinequa non). For by a single Will there cannot be
imposed upon others an obligation by which they would
not have been otherwise bound.-But the fact formed by
Wills actually and universally united in a Legislation,
constitutes the Civil state of Society. Hence, it is only
in conformity with the idea of a Civil state of Society,
or in reference to it and its realization, that anything
External can be acquired. Before such a state is
realized, and in anticipation of it, Acquisition, which
would otherwise be derived, is consequently only provisory. The Acquisition, which is peremptory, finds place
only in the Civil state.
Nevertheless, such provisory Acquisition is real Acquisition. For, according to the Postulate of the juridically
Practical Reason, the possibility of Acquisition in whatever
state men may happen to be living beside one another, and ,
therefore in the State of Nature as well, is a Principle of
Private Right. And in accordance withthis Principle,
every one is justified or entitled to exercise that compulsion by which it alone becomes possible to pass out of the
state of Nature, and to enter into thatstate of Civil Society
which alone can make all Acquisition peremptory.

It is a question as to how far the right of taking
possessionof the Soil extends? The answer is,. So
far as the capability of having it under one's power
extends, that is, just as far as he who wills to appropriate it can defend it, as if the Soil were t o say, ' If
YOU cannot protect me, neither can you command
me.' I n this way the controversy about what-con-
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. stitntes a jree or closed Sea must be decided. Thus,
within the range of a cannon-shot no one has a right
tointrude on the coast of acountry that ali.eady
belongs to a certain State, in order to fish or gather
amber on the shore, or such like. -Further,the
question is put, I Is Cultivation of the Soil, by building, agriculture, drainage, etc., necessary in order to
its Acquisition 1 ’ No. For, as these processes as
forms of specification are only Accidents, they do not
constitute objects of immediate possession, and can
only belong t o the Subject in so far as the substance
of them has been already recognised as his. When it
is a question of the first Acquisition of a thing, the
cultivation or modification of it by labour forms
nothing more than an external sign of the fact that it
has been taken into possession, and this can be indicated by manyother signs that cost less trouble,Again, ‘ May any one be hindered in t’he Act of
taking possession, so that neither orle nor other of
two Competitors shall acquire the Right of Priority,
and the Soil in consequence may remain for all time
free as belonging to no one ? Not at all. Such a
hindrancecannot be allowed t o take place, because
the second of the two, in order to be enabled to do
this, would himself have to be upon some neighbouring Soil, where he also, in this manner, could be
hindered from being, and such absolute Hindering
would involve a Contradiction. It would, however,
be quite consistent with the Right of Occupation, in
the case of R certain intervening piece of the Soil, to
let it lie unused as a neutral ground for the separation of two neighbouring States ; but undersuch a
condition, that ground would actually belong to t,hem
both in cornn~on,and would not be without an owner
(res nullius),just because it would be used by both in
order to form aseparation between them.-Again,
‘ May one have a thing as his, on a Soil of which no
one has appropriated any part as his own ? ’ Yes. In
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Mongolia, for example, any one may let lie whatever
baggage he has, or bring back the horse that has run
away from him into his possession as his own, because
the whole Soil belongs to the people generally, and
the use of it accordingly belongs to every individual.
But that any one can have a moveable thing on the
soil of another as his own, is only possible by Contract.
-Finally, there. isthe question: 'May one of two
neighbouring Nations or Tribes resist another when
attempting to impose upon them acertain mode of
using aparticular Soil ; as, for instance,a tribe of
hunters making suchan attempt in relation to a
pastoral people, or thelatter to agriculturistsand
such like Z ' C'ertainly. For the mode in which such
peoples or tribes may settle themselves upon the
surface of the earth, provided they keep within their
own boundaries, is amatter of mere pleasure and
choice on their own part (res merce facullatis).
As a further question, it may be asked: Whether,
when neither Nature nor Chance, but merely our own
Will, brings us into the neighbourhood of a people
that gives no promise of a prospect of entering into
Civil Union with us, we are to be considered entitled
in any case to proceed with force in the intention of
founding such a Union, and bringing into tt juridical
state such menas the savage American Indians, the
Hottentots, and the New Hollanders; Or-and the
case is not much better-whether we may establish
Colonies by deceptive purchase, and so become owners
of their soil, and, in general, without regard to their
first possession, make use at will of our superiority in
relation to them ? Further, may it not be held that
Nature herself, as abhorring a vacuum, seems to
demand such a procedure, and that large regions in
other Continents, that are now ma,pificently peopled,
would otherwise have remained unpossessed by civilised inhabitants,and might have for ever remained
thus, SO that the end of Creation would have so far

'
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been frustrated ? It is almost unnecessary to answer ;
for it is easy to see through all this flimsy veil of
injustice, which just amounts t o the Jesuitism of
making a good End justifyany Means. This mode
of acquiring the Soil is, therefore, to be repudiated.
The Indefiniteness of external acquirable objects in
respect of their Quantity, as well as their Quality,
makes the problem of the sole primary external
Acquisition of them one of the most difficult t o solve.
There must, however,besomeone
first Acquisition
of anexternal object; for every Acquisition cannot
be derivative. Hence, the problem is not t o be given
up as insoluble, or in itself as impossible. If it is
solved by reference to the Original Contract, unless
this Contract is extended so as t o include the whole
human race, Acquisition under it would still remain
but provisional.

16.
Exposition of the Conception of a Primary Acquisition of
the Soil.

All men are originally in a common colleeticc possession
of the Soil of the whole Earth (Communio fundi originark), andthey have naturally each a Will t o use it
(Ze,zjwti). But on account of the opposition of the free
Will of one to that of the other in the sphere of action,
which is inevitable by nature, all use of the soil would
he prevented did not every will contain atthe same
time a Law for the regulation of the relation of all Wills
in action, according to which a particular possession can
be determined to every one upon the common soil. This
is the juridical Law (Zmjuridica). But the distributive
Law of the Mine and Thine, as applicable to each indi"
vidual on the soil, according to the Axiom of external
Freedom, cannot proceed otherwise than from a primarily
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unitedWill
prio&-which
does notpresuppose
any
juridicalactasrequisite
for this union.This
Law can
only take form in the Civil State (lex justitim distribzltivm); as it is inthisstate
alone thattheunited
common Will determines w,hat is right, what isrightful, and
what is the constitution of Right. In reference to this state,
however,-and prior to its establishment andin view of it,
-it is provisorily a Duty for every one to proceed according t o the Law of external Acquisition; and accordingly it
is a juridical procedure on the part of the Will to layevery
one underObligation to recognise theact of possessing
and appropriating, although it be only unilaterally. Hence
a provisory Acquisition of the Soil, with all its juridical
consequences, is possible in the state of Nature.
Such an Acquisition, however, requires and also
obtains the favour of a Permissive Law (Lex permissiva),
in respect of the determination of thelimits of juridically possiblePossession.
For it precedes the juridical
state,
and
as
merely
introductory
to
it is not yet
peremptory ; andthis favour does not extendfarther
thanthedate
of the consent of the other co-operators
inthe establishment of the Civil State. But if they
are opposed toenteringintotheCivilState,aslongas
thisoppositionlasts
it carries allthe effect of aguaranteed juridical Acquisition with it, because the advance
from thestate of nature to the Civil State is founded
upon a Duty.

17.
Dedaotion of the Conception of the original Primary

Acquisition.
We have found the Title of Acquisition in a universal
originalcommunity of the Soil, under the conditions of
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an externalAcquisition
in space ; andthe
Mode of
Acquisition is contained in the empirical fact of taking
possession (Apprehensio), conjoined with the Will t o have
anexternalobjectas one'sown.
It isfurther necessary
to unfold from thePrinciples of thepurejuridically
Practical Reason involved in the conception, the juridical
Acquisitionproper of an object,-thatis,
theexternal
MineandThine
that follows from the twoprevious
conditions, as Rational Possession (23o~sessionoumenon).
The juvidical Conception of the extemal , Mineand
Thine, so faras it involves the category of Substance,
cannot by 'that which is external to me' meanmerely
' i n a place other than that in which I am ;' for it is a
mtional conception, As under the conceptions of the
Reason only intellectual conceptions can be embraced, the
expressioninquestioncanonlysignify'something
that
is different and distinct fromme ' according to the idea
of a non-empirical Possession through, as it were, a continuous activity in takingpossession of an external object;
and it involves only the notion of 'having- something i n
my power,) whichindicates the connection of an object
withmyself,as a subjectivecondition of the possibility
of making use of it. Thisformsapurelyintellectual
Now
we
canleave
conception of theUnderstanding.
out orabstract from the sensibleconditions of Possession, asrelations of aPerson to objects whichhave no
obligation.This
process of elimination just gives the
rational relation of a Person to Persons ; and it is such
that he can bind them all by an obligation in reference
to the use of things through his act of Will, so far as it
is conformable to the Axiom of Freedom, the Postulate
of Right, andthe universal Legislation. of the common
Will conceived as united h priori. This is therefore the

THE PRINCIPLES OF PRIVATE RIGHT.

97

rational intelligible possession of things as by pure Right,
although they are objects of sense.

It is evident that the first modification, limitation,
or trawformatwn. generally of a portion of the Soil
cannot of itself furnishaTitle
to its Acquisition,
since possession of an Accident does not form a ground
for legal possession of the Substance.Rather,conversely, the inference as to the Mine and Thine must
be drawn from ownership of the Substance accordin!
to the rule, ‘Accmariuns sequitur suum principale.
Hence one who has spent labour on a piece of ground
that was not already his own, has lost his effort and
is so
work t o the former Owner. Thisposition
evident of itself, that the old opinion to the opposite
effect, that is still spread far and wide, can hardly be
illusion
ascribed t o anyotherthantheprevailing
whichunconsciouslyleads to the Personification of
things ; and, then, as if they could be bound under
an obligation by the labour bestowed upon them to
be at the service of the person who does the labour,
immediate Right.Otherto regardthemashisby
wise it is probable that the natural question-already
discussed-would not have been passed over with so
light atread,namely,‘Howis
aRight in a thing
possible 2 ’ For, Right as againstevery
possible
the claim of a
possessor of aThing,meansonly
particular Will to the
use of an object so far as it
may be included in the All-comprehending universal
Will, and can be thought as in harmony with its law.
As regards bodies situated upon a piece of ground
which is already mine, if they otherwise belong to no
other Person, theybelong to me without my requiring
any particularjuridicalact for the purpose of this
Acquisition ; they are mine not f i o , but lege. For
they may be regarded as Accidents inhering
in the
Substance of the Soil, and they are thus mine jure
rei me@, To this Categoryalsobelongs
everything
G
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which is so connected withanything of mine, that
it cannot be separatedfromwhat
is minewithout
Examples
of this
are
altering it substantially.
Gilding on an object, Mixture of a material belonging
or even
to me withotherthings,AlIuviaIdeposit,
Alteration of the adjoining bed of a stream or river in
my favour so as to produce an increase of my land,
eto. By the sameprinciplesthequestionmustalso
be decidedas to whetherthe acquirableSoilmay
so as even to
extend farther than the existing land,
include part of the bed of the Sea, with the Right to
fish on my own shores, togatherAmberandsuch
like. So faras I have the mechanical capability
from my own Site, as the place I occupy, to secure my
Soil from the attack of others-and, therefore, as far
as Cannon can carry from the shore-all is included
in my possession, and the sea is thus far closed (mare
is no Site for Occupation
clausum). Butasthere
upon the wide sea itself, possible possession cannot
beextended so far, andthe opensea is free (mare
case of men, or things that
liberum). Butinthe
belong to them, becoming stralzded on the Shore, since
it cannot be regarded by
the fact is not voluntary,
the owner of the shoreasgivinghima
Right of
Acquisition. For shipwreck is not anact of Will,
nor is its result a lesion to him ; and things which
may have come thus upon his Soil, as still belonging
to some one, are not to be treated as being without an
Owner or RESnullius. On the other hand,aRiver,
so faras
possession of thebank reaches,may be
originally acquired, like any other piece
of ground,
underthe
above restrictions, byone
who is in
possession of both its banks.
PROPERTY.

An external Object, which, in respect of its Substance,
can be claimed bysome one 89 his ‘own, is called the
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PROPERTY
(dominium) of that Person t o whom allthe
Rights in it as a thing belong, like the Accidents inhering
in a Substance, and which, therefore, he as the Proprietor
(dowinus) candispose of at will (jus disponendi de re
sua). But fromt>his it follows at once, thatsuchan
objectcanonly
be aCorporealThingtowardswhich
there is no directpersonalObligation.Henceaman
may be HIS owx MASTER(suijuris) butnot the Proprietor of himself (sui dominus), so astobeable
to
dispose of himself at will, tosaynothing
of the possibility of sucharelationtoother
men; because he is
responsible to Humanityin his own person.Thispoint,
however, as belonging to the Right of Humanity as such,
rather than to that of individual men, would not be discussed atits properplacehere,
butis onlymentioned
incidentally for thebetter elucidation of whathas just
been said. It may be further observed thatthere may
be two full Proprietors of one and the same thing, without there being a Mine and Thine in common, but only
in so far as they are common Possessors of what belongs
only to one of themas his o m . In suchacasethe
whole Possessionwithout the Use of thething, belongs
to oneonly of the Co-proprietors (condomini); while to
the other belongs all the Use of the thing along with its
Possession. The former as the direct Proprietor (dominus
directus), therefore,restricts thelatterastheProprietor
in use (dominus utilis) to the condition of a certain continuousperformance,withreference
t o thething itself,
without limiting him in the use of it.
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S E C O N DS E C T I O S .
PRIKCIPLES OF PEKSONAL

RIGHT.

18.
Nature and Acquisition of Personal Right.
The possession of the active free -will of another
person, as the power to determine it by my Willtoa
certain action, according to Laws of Freedom, is aform
Q€ RightrelatingtotheexternalMineandThine,as
affected by the Causality of another. It is possible to
have several such Rights in reference to the same Person
or to different persons. ThePrinciple of the System
of Laws, according to which I can be in such possession,
is that of PersonalRight,andthere
is only one such
Principle.
TheAcquisition of a PersonalRightcannever
be
primary orarbitrary; fw sucha mode of acquiring it
would not be inaccordancewith
the Principle of the
harmony of the freedom of my willwith the freedom
of every other, and it would therefore be wrong. Nor
can such a Right be acquired by means of any unjust act
of another (facto inimti altwius), as being itselfcontrary to Right; for if such a wrong as it implieswere
perpetrated on me, and I owl$ demand satisfaction from
the other, in accordancewithRight,yet
in suchacase
I would only be entitled to maintain undiminished what
was mine, and not to acquire anything more than what
I formerly had.
Acquisition by means of the .action of another, to
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which I determine his Will according to Laws of Right,
is therefore always derived from what that other has as
his own. Thisderivation, as aJuridicalact,
cannot be
effected by a mere negative relinquishment or renu..nciation
of what is his (per derelictionem aut renunciationem) ;
because suchanegativeAct
would onlyamount toa
cessation of his Right,andnot t o the acquirement of a
Right on thepart of another. It is thereforeonlyby
positiveTRANSFERENCE
(translatio), or CONVEYANCE,
that
aPersonalRightcan
be acquired ; andthis is only
possiblebymeans
of a common Will,throughwhich
objectscome into the power of one or other, so that as
one renouncesaparticularthingwhichheholdsunder
the common Right, the same object when acceptedby
another, in consequence of positive
a act
of Will,
becomeshis.
Suchtransference of the PToperty of one
to another is termed itsALIENATION.Theact
of the
united Wills of two Persons, by which what belonged to
one passes t o the other, constitutes CONTRACT.

19.
Acquisition by Contract.
I n every CONTRACTthereare four Juridical Acts of
Will involved ; two of them being preparatory Acts, and
two of them constitutive Scts. The two Preparatory Acts,
asforms
of treatingintheTransaction,are
OFFER
(oblatio) andAPPROVAL(approbatw); the two Constitutive Acts, as the forms of concluding the transaction, are
PROMISE
(promissum) andACCEPTAXCE
(acceptatio). For
an offer cannotconstituteaPromise
before it can be
judged that the thing offered (oblatum) is something that
is agreeable to the Party to whom it is offered, and this
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much is shownby the first two declarations;butby
them alone there is nothing as yet acquired.
Further, it isneitherbythe
particular Will of the
Promiser nor that of the Acceptor that the property of
the formerpassesover
tothelatter.Thisis
effected
only by the combined or united Wills of both, and consequently so far only as the Will of both is declared at
Now,
such
simulthe same time or simultaneously.
taneousness is impossiblebyempirical
acts of declaration,whichcanonly follow each other in time, and are
For if I havepromised,
neveractuallysimultaneous.
andanotherperson
is now merelywilling
to accept,
duringtheinterval
before actual Acceptance,however
short it may be, I mayretractmy offer, because I am
thus far still free; and,
on the other side, the Acceptor,
for the samereason,maylikewisehold
himself not t o
bebound,
up till the moment of Acceptance,byhis
counter-declarationfollowingupon
the Promise. -The
externalFormalities
or Solemnities (solemnia) on the
conclusion of aContract,-suchasshakinghands
or
breaking a straw (stipula) laid hold of by two persons,and all the various modes of confirming the Declarations
oneither side, prove infacttheembarrassment
of the
contracting parties as to how and in what way they may
representDeclarations,which
are always successive, as
existing simultaneously at the same moment;andthese
formsfailto
do this. Theyare,by
theirverynature,
Acts necessarilyfollowingeachother
in time, so that
when the one Act is, the other either is not yet or is no
longer.
It is only the philosophical Transcendental Deduction
of the Conception of AcquisitionbyContract,
that can
remove allthese
difficulties. I n a juridical external
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relation, my taking possession of the free-will of another,
as the cause that determined it to a certain Act, is conceived at first empirically by means of the declaration
and counter-declaration of the free-will of each of US
in time, ,as the sensible conditions of taking possession ;
and the two juridical Acts must necessarily be regarded
as following one another in time, But because this
relation, viewed as juridical, is purely Rational in itself,
theWill as a law-giving faculty of Reason represents
this possession as intelligible or rational (possessio
nowmenon), in accordance with conceptions of Freedom
and under abstraction of those empirical conditions. And
now, the two Acts of Promise and Acceptance are not
regarded as following one another in time, but, in the
manner of a pactum ~e initurn, as proceeding from a
conmon Will, which is expressed by the term ' at the same
time,' or ' simultaneous,' and the object promised (prw
missum) is represented, under elimination of empirical
conditions, as acquired according to the Law of the pure
,Practical Reason.

'

That this is the true and only possible Deduction
of the idea of Acquisition by Contract, is sufficiently
attested by the laborious yet always futile striving of
writers on Jurisprudence-such as MosesMendelsits
sohn in his Jerusalem- to adduce a proofof
rational possibility.-The question is put thus : ' Why
ought I to keep my Promise ? ' for it is assumed as
understood by all that I ought to do so. It is, however, absolutely impossible to give any further proof
of the Categorical Imperative implied ; just as it is
impossible for the Geometrician tjo prove by rational
Syllogisms that in order to construct a Triangle, I
must take three 'Lines -so far an Analytical Proposition-of which three Lines any two together must
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be greater than the third-a Synthetical Proposition,‘
and like the former k priori. It is a Postulate of the
Pure Reason that we ought to abstract from all the
sensible conditions of Space and Time in reference to
the conception of Right; and the theory of the posfrom these conditions
sibility of suchAbstraction
withouttaking away thereality of thezpossession,
just constitutes the Transcendental Deduction of the
Conception of Acquisition by Contract. It isquite
akin to what was presented under the last Title, as the
Theory of Acquisition by Occupation of the external
object.

20.
What is acquired by Contract ?
Butwhatisthat,
designated as‘External,’ which I
acquire by Contract ? As it is only the Causality of
the active Will of another, in respect of the Performance
of something promised to me, I do not immediately
acquire therebyanexternal
Thing, butanAct
of the
Will in question, whereby a Thing is brought under my
power so that I make it mine.-By the Contract, therefore, I acquire the Promise of another, as distinguished
from the Thing promised; and yet something is thereby
added tomyHavingand
Possession. I have become
the richer in possession (locupletior) by the Acquisition of
an active Obligation that I can bring to bear upon the
Freedom and Capability of another. -This my Right,
however, is only a personal Right, valid only to the effect
of acting upon a particular physical Person and specially
upon the Causality of his Will, so that he shall perfown
something for me. It is nota Real Right upon that
MoralPerson, which is identified withtheIdea
of the
united Wilt of All viewed b priori, and through which
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alone I can acquire a Right validagainstevery Possessor

of the Thing. For, it is in this that all Right in a Thing
consists.
The Transfer 01' transmission of what is mine to
another by Contract, takes placeaccording tothe
Law of Continuity (Lea:Contixui). Possession of the
object is not interrupted for a moment during this
Act; for, otherwise, I would acquire an object in this
state as a Thing that had no Possessor, and it would
thus be acquired originally; which is coutrary to the
Continuity, however, imidea of aContract.-This
plies that it is not the particular Will of either the
Promiser or the Acceptor, but their united Will in
common, that transfers what is mine to another. And
hence it is not accomplished in such a manner that
the Promiser first relinquishes (derelinguit) his Possession for the benefit of another, or renounces his
Right (renzlnciat), and thereupon the other at the
same time enters upon it ; or conversely. The Transfer (translatio) is therefore anAct in which the
object belongs for a moment at the same tinu to both,
just as in theparabolic path of a projectile the object
on reaching its highest point may be regarded for a
moment as atthe same time both rising and falling,
and as thus passing in fact from the ascending to the
falling motion.

21.
Acceptance and Delivery.
A thing is not acquired in acase of Contract by the
ACCEPTANCE
(acceptatio) of the Promise, but only by the
DELIVERY
(traditio) of the object
promised.
For all
Promise is relative to Performance ; and if what was
promised is a Thing, the Performance cannot beexecuted otherwise than by anact whereby the Acceptor
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is put by the Promiser into possession of the Thing ; and
this is Delivery.Before the Delivery and the Reception
of the Thing, the Performance of theactrequiredhas
not yet taken place ; the Thing has not yet passed from
the oneperson totheother,andconsequentlyhas
not
beenacquiredby
that other. HencetheRightarising
fromaContract,isonly
a PersonalRight ; and it only
becomes a Real Right by Delivery.

A
Contract
upon
which
Delivery
immediately
follows (pactum re initum) excludes anyinterval of
time between its conclusion and its execution ; and as
such it requires no further particular act in the future
by which one person may transfer to another what is
his. But if there. isa time-definite or indefinitefor the Delivery, the
agreeduponbetweenthem
question then arises, Whether the Thing has already
before that time become the Acceptor's by the Contract, so that his Right is a Right in the Thing; or
whetherafurtherspecialContractregardingthe
so thatthe
Deliveryalonemustbeenteredupon,
Right that is acquiredbymereAcceptance
isonly
a Personal Right, and thusit does not become a Right
in the Thing until Delivery ? That the relation must
be determined according to the latter alt.ernative, will
be clear from what follows.
Suppose I conclude a Contract about a Thing that
I wish to acquire,-such as a Horse,-and that I take
i t immediately into my Stable, or otherwise into my
possession ; then it is mine (vi pacti re initi),and my
Right is a Right in the Thing. But if I leave it in
the hands of the Seller without arranging with him
speciallyin
whose physical possession or holding
(detentio) this Thing shall be before my taking possession of it (apprehensio), andconsequently before
the actual change of possession, the Horse is not yet
mine ; and the Right which I acquire is only a Right

’
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against a particular Person-namely, the Seller of the
Horse-to beput into possession of the object (poscendi
traditionern) as the subjective condition of any use of
it at my will. My Rightisthus
onlya Personal
Right to demand from the Seller the perfomance of
his promise (prastatio) to put me into possession of
the thing. Now, if the Contract does not contain the
condition of Delivery a t the Sam time,-as a pactum
ye initurn,-and
consequently an interval of time intervenes between the conclusion of the Contract and
the taking possession of the object of acquisition, I
cannot obtain possession of it during thisinterval
otherwise than by exercising the particular juridical
activity called a possessory Act (actum possesso.l-ium)
which constitutesa special Contract. ThisAct consists in my saying, ‘ I will send t o fetch the horse,’ to
which the Seller has t o agree. For it isnot selfevident or universally reasonable, that any one will
take a Thing destined for the use of another into his
charge at his own risk. On the contrary, a special
Contract is necessary for this arrangement, according
to which the Alienator of a thing continues to be its
owner during a certain definite time, and must bear the
risk of whatever may happen to it; while the Acquirer
can only be regarded by the Seller as theOwner, when
he has delayed t o enter into possessionbeyond the
date at which he agreed to take delivery. Prior to
the Possessory Act, therefore, allthat is acquired
bythe Contract is only aPersonal Right;andthe
Acceptor can acquire an external Thing only by
Delivery.

.

,
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T H I R DS E C T I O N .

PRINCIPLES
OF PERSOXAL
RIGHTTHAT IS REALIN KISD.
(Jus realiter personale.)

22.
Nature of Personal Right of a Real Kind.

'

PersonalRight
of arealkind
is theRighttothe
possession of anexternal object AS A THING,andtothe
use of it AS A PmSON."TheMine
andThineembraced
underthisRightrelate
specially t o the Family and
Household ; and the relations involved are those of free
beings in reciprocal realinteractionwitheachother.
ThroughtheirrelationsandinfluenceasPersonsupon
one another, in accordance with the principle
of external
Freedomas the cause of it,theyformaSociety
composed asa whole of membersstandingincommunity
with eachotherasPersons
; andthisconstitutes
the
HouSEHoLD.-The
mode in which this social statusis
acquired by individuals, and
the functions which prevail
within it, proceed neither by arbitrary individual action
(facto), nor by mere Contract
(pacto), but by Law (lege).
And this Law as being not only a Right, but also as constituting Possession in reference to aPerson, is a Right
risingabove all mere RealandPersonalRight.
It must,
in fact, form the Right. of Humanity in our own Person;
and,assuch, it hasasits
consequencea naturalPermissive Law,by the favour of whichsuchAcquisition
becomes possible to us.

.. . .
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23.
What is acquired in the Household ?
The Acquisition that is foundedupon this Law is, as
regards its objecDs, threefold. The Man acquires a WIFE;
the Husband and Wife acquire CHILDREN,
constituting a
Family ; andtheFamily acquire DOXESTICS. All these
objects, while acquirable, are inalienable ; and the Right
of Possession in these objects is the most strictly personal
of all Rights.
THE RIGHTS OF THE FAMILY AS A DOMESTIC
SOCIETY.
T I T L E FIRST.

COXJUGALRIGHT.
(Husband and Wife.)

24.
The Natural Basis of Marriage.
The domesticRelations are founded on Marriage, and
Marriage is foundedupon
thenatural
Reciprocity or
intercommunity (commerciunl)of the Sexes.' This natural
Cammercium nexualc est uaud nembrorum et facultaturn eexz~dium
' USUR ' is eithernatural, by which human beings may
reproduce their own kind, or unnatural, which, again, refers either to a
person of the samesex or t o an anirnd of anotherspecies than man.
These transgressions of all Law, as 'crimina carnk contra naturam,'
are even ' not to be named ;' and as wrongs against all Humanity in tha
Person they cannot besaved, by any limitation or exception whatever,
from entire reprobation.
1

alteriw. This
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union of the sexes proceeds either according t o the mere
animalEature (Gaga libido, Venus vulgivaga, formicatio),
oraccording to Law. The latteris MARRIAGE
(matrimonium), which is the Union of two Persons of different
sex for life -long reciprocal possession of their sexual
faculties.-The End of producing and educating children
may be regardedasalways
theEnd of Natureinimplanting mutual desire and inclination in the sexes; but
it is notnecessary for the rightfulness of marriage that
those who marryshouldsetthis
before themselvesas
the End of their Union,otherwise the Marriage would
bedissolved of itself when the production of children
ceased.
And even assuming that enjoyment in the reciprocal
use of the sexualendowments is an end of marriage,
yetthe Contract of Marriage is not on that accounta
matter of arbitrary will, but is aContractnecessary
in
itsnature by the Law of Humanity. I n other words,
if man
a anda
woman have the will toenter
on
reciprocalenjoyment in accordancewiththeirsexual
each other;and
nature,they must necessarilymarry
this necessity isin accordancewith thejuridical Laws
of Pure Reason.

25.
The Rational Bight of XarriMe.
For, thisnatural ' Commercium '-as
a usus membrorum sexualium alterius-is
an enjoymentforwhich
the oneperson is given up tothe other. I n this relation thehuman individualmakes himself a res,' which
is contrary to the Right of Humanity in his own Person.
This,however, is only possible under the one condition,
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that as the one Person is acquired by the other as a res,
that same Person also equally acquires the other reciprocally,and thusregainsandre-establishestherational
Personality.TheAcquisition
of apart of thehuman
organism being, on account of its unity, at the same time
theacquisition of the wholePerson, it follows that the
surrenderandacceptation of, or by, onesex inrelation
to the other, is not only permissible under the condition
of Marriage,but is further ody really possible under
that condition. But the Personal Right thus acquired is
atthe sametime, real in k i n d ; andthischaracteristic
of it is established by the fact that if one of the married
Persons run away or enter into the possession of another,
the other is entitled, at any time, and incontestably,
to
bring such a one back to the formerrelation,as if that
Person were a Thing.

26.
Monogamy and Equality in Marriage.
Forthesamereasom,therelation
of theMarried
Personsto
each otherisarelation
of EQUALITY
as
regards the
mutual
possession of their
Persons,
as
well as of their Goods. ConsequentlyMarriageis only
trulyrealizedin
MONOGAMY;
for inthe
relation of
Polygamy the Person who is given away on the one
side, gains only a part
of the one to whom that Person
is givenup,andtherefore
becomes amere res. But in
respect of their Goods, they have severally the Right to
renounce the use of any part of them, although only by
a special Contiact.
From the Principle thus stated, it also follows that,
Concubinage is as little capable of being brought
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under a Contract of Right, as the hiring of a person
on any one occasion, in the way of a pactum fornicationis. For, as regardssuchaContractas
this
latter relation would imply, it must be admitted by
all that any one who might enter into it could not be
legally held to the fulfilment of their promise if they
wished to resile from it. And as regards the former,
a
aContract
of Concubinagewouldalso
fallas
paetzm t u v e ; becauseasaContract
of the hire
(Eocatio, conductio), of a part for the use of another,
t ythe members
on account of the inseparable ~ ~ . iof
of aPerson,anyoneentering
intosuchaContract
would be actually surrendering as a res to the arbitrary Will of another.Hence
any party may annul
a Contract like this if entered into with any other,
at any time and at
pleashre ; and that other would
have no ground, in the circumstances, to complain of
a lesion of his Right. The same holds likewise
of a
morganatic or ‘ left-hand ’ Marriagecontracted in
order to turn theinequality in thesocial status of the
two parties to advantage in the way of establishing
the social supremacy of the one over the other; for,
in fact,sucharelation
is notreallydifferentfrom
Concubinage, according to the principles of Natural
a real
Right,
and
therefore
does not
constitute
Marriage.Hence
the questionmayberaisedas
to
whether it is not contrary t o the Equality of married
Persons when the Law says in any way of the Husband in relation to the Wife, ‘ he shall be thy master,’
so that he is represented as the one who commands,
and she as the one who obeys. This, however, cannot
be regarded as contrary to the natural Equality of a
human pair, if such legal Supremacy is based only
upon the natural superiority of the faculties of the
Husband compared with the Wife, in the effectuation
of the common interest of the household ; and if the
Right to command, is bmedmerelyupon this fact.
For this Right may thus be deduced from the very
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duty of Unity and Equality in relation
involved.

to the End

27.
Fulfilment of the Contract of Mamage.
TheContract of Marriageiscompletedonlyby
conjugal
cohabitation.
A Contract of two Persons of
different sex, with the secretunderstandingeitherto
abstain from conjugal cohabitation or with the consciousness on eitherside of incapacityforit,isasimulated
it may
Contract ; it does not constitute a marriage, and
be dissolved by either of the parties at will. But if the
incapacityonlyarisesaftermarriage,theRight
of the
Contract is not annulled or diminished by a contingency
that cannot be legally blamed.
TheAcquisition of a Spouse eitherasaHusbandor
is, by
as a Wife, is therefore not constituted facto-that
Cohabitation-without aprecedingContract ; nor even
pacto-by amereContract
of Marriage,withoutsubsequent Cohabitation ; but only lege, that is, as a juridical
consequence of the obligationthat is formed by two
Persons entering into a sexual Union solely on the basis
of a reciprocal Possession of each other, which Possession
atthe
sametime
isonly
effected in reality by the
reciprocal I usus facultatum sexualium alterius.’

H
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RIGHTS OFTHE FAMILY AS A DOMESTIC
SOCIETY.
TITLE SECOND.

PARENTAL
RIGHT.
(Parent and Child.)

28.
The Relation of Parent and Child.
himself-that
is,
From theDuty of Mantowards
thus
towards theHumanity in his own Person-there
arises apersonalRight
on thepart of the Members of
the oppositesexes,as
Persons, to acquire one another
reallyandreciprocally
by Marriage. In like manner,
from the fact of Procreation inthe union thus constituted, there follows the Duty of preserving and rearing
Children astheProducts
of this Union. Accordingly
Children, as Persons, have, at the same time, an original
congenital Right-distinguishedfrom
merehereditary
R i g h t t o be reared by the care of theirParents till
they are capable of maintaining themselves ; and this provisionbecomes immediatelytheirs byLaw, withoutany
particular juridical Act being required to determine it.
Forwhat
is thus producedis
a Person, and it is
impossible tothink of a Beingendowed withpersonal
Freedom as produced merely by a physical process. And
hence, in thepractical relatwn, it is quite a correct and
even a necessary Idea to regard the act of generation as
a processby
which a Person is broughtwithouthis

THE PRINCIPLES OF PIllVATE RIGHT.

115

consent into the world, and placed in it by the responsible free will of others. This Act, therefore, attaches an
obligation to the Parents t o make their Children-as
far
as their powergoes-contented
with the condition thus
acquired.Hence
Parentscannot regard their Child as,
in a manner,aThing of their o w making, foraBeing
endowed with
Freedom
cannot
be so regarded. Nor,
consequently,havetheyaRight
to destroy itas if it
were their own property, or even to leave it to chance;
because theyhavebroughtaBeing
into the worldwho
becomes infacta
Citizen of the world, and they have
placed that Being in a state which they cannot be left to
treatwith indifference,evenaccording
tothenatural
conceptions of Right.
We cannot evenconceivehow it is possible that
GOD cun creute FREE Beings ; for it appears as if all
theirfuture actions, beingpredeterminedby
that
first act, would be contained in the chain of natural
necessity, and that, therefore, they could not be free.
But as men we are free in fact, as is proved by the
CategoricalImperative inthe moral and practical
relation as an authoritative decision of Reason ; yet
reason cannot make the possibility of such a relation
of Cause to Effect conceivablefrom the theoretical
point of view,because theyarebothsuprasensible.
AU that canbedemanded
of Reasonunderthese
conditions,wouldmerely be to prove thatthere is
120 Contradiction involved in the conception of a
CREATION
OF FREE BEINGS; and this may be done by
shbwing that Contradictiononly arises when,along
with the Category of Causality, the Condition of Time
is transferred to the relation of suprasensible Things.
This condition, as implyingthat the cause of an effect
mustprecede the effect as its reason, is inevitable
in thinkingtherelation of objects of sense to one
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another; and if this conception of Causality were to
have objective reality given to it in the theoretical
bearing, it wouldalso have to be referred t o the
suprasensible sphere. But the Contradiction vanishes
when the pureCategory, apart fromanysensible
conditions, is applied from the moralandpractical
point of view, and consequently as in a non-sensible
relation to the conception of Creation.
Thephilosophical Jurist willnotregard this into the
vestigation,when thus carriedbackeven
ultimate Principles of the Transcendental Philosophy,
as an unnecessary subtletyin a Metaphysic of Morals,
or as losing itself in aimless obscurity, when he takes
into consideration the difliculty of the problem to be
solved, and also the necessity of doing justice in this
inquiry to the ultimate relations of the Principles of
Right.

29.
The Rights of the Parent.
From theDutythus
indicated,therefurther
necessarily arises the Right of the Parents to THE MANAGEMENT AND TRAINING
OF THE CHILD,so long as it is itself
incapable of makingproper
use of,its body as an
Organism,and of its mindas an Understanding.This
involves its nourishmentand the care of its Education.
Thisincludes, in general, the function of formingand
developing it practically, that it may be able inthe
future to maintain and advance itself, and also its moral
CultureandDevelopment,
theguilt
of neglecting it
falling upon the Parents. All this training is t o be continued till the Child reaches the period of Emancipation
(emancipatio), as the age of practicable self-support. The
ParentsthenvirtuallyrenouncetheparentalRight
to
command, as well as all claim to repayment for their
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previouscare andtrouble; forwhichcare
andtrouble,
after the process of Education is complete, they can only
appealtotheChildren
by way of any claim, on the
ground of theObligation of Gratitudeas a Duty of
Virtue.
Fromthefact
of Personality intheChildren,
it
further follows thattheycannever
be regardedas the
Property of the Parents, but only as belonging to them
by way of being in their possession, like other things that
are held apart from the possession of all others and that
can be brought back even against the willof the Subjects.
HencetheRight
of theParents is not apurelyReal
Right, and it is not alienable (juspersomlissimum). But
neitheris it a merely Personal Right; it is a Personal
Right of a real kind, that is, aPersonalRight
that is
constitutedandexercisedafterthe
ma1212er of a Real
Right.
I t isthereforeevident
thatthe Title of a Personal
Right of a Bed Kind must necessarily be added, in the
Science of Right,
to
the
Titles
of Real
Right
and
PersonalRight,the
Division of Rightsintothesetwo
beingnotcomplete.
For, if the Right of the Parents to
the Children were treatedas if it were merelyaReal
Rightto a part of what belongs totheir house, they
could not found only upon
the Duty of the Children to
return to them in
claiming them when they run away,
butthey would be thenentitledto
seize themandto
impound them like things or runaway cattle.

,
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RIGHTS OF THEFAMILY AS A DOMESTIC
SOCIETY.
TITLE THIRD.

HOUSEHOLD
RIGHT.
(Master and Servant.)

30.
Relation and Right of the Master of a Household.

of the House, who, alongwith
the
TheChildren
Parents, constitute a Family, attain majority, and become
MASTERSOF THEMSELVES
(rnajorennes, sui juris), even
without a Contract of release from their previous state of
Dependence, by their actually attaining to the capability
of self-maintenance.Thisattainment
arises, on the one
hand, as a state of natural Majority, with the advance of
years in the general course of Nature ; and, on the other
hand, it takesform,asa
state in accordancewith their
own natural condition. They thus acquire the Right of
being their own Masters, without the interposition of any
special juridical act, and therefore merely by Law (lege);
and they owe their Parents nothing by way of legal debt
for their Education, just as the parents, on their side, are
now,releasedfromtheirObligations
to the Children in
the same way. Parents and Children thus gain or regain
their natural Freedom; and the
domestic society, which
was necessaryaccording to the Law of Right,isthus
naturally dissolved.
BothParties, however, mayresolve to continue the

c
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Household, but underanother mode of Obligation. It
may assume the form of a relation between the Head of
the Houseas
its Master,and theother members as
domesticServants,male or female ; andtheconnection
betweenthem inthis new regulated domestic economy
(societas herilis) may be determinedbyContract.The
Master of the House, actually or virtually, entersinto
Contractwith
the Children, now
become
majorand
masters of themselves ; or, if there be no Children in the
Family, with other free Persons constituting the membership of the Household ; and thus there is established
a
,domestic relationship not founded on social equality, but
such that one commands as Master, and another obeys as
Servant (Imperantis et subjecti Domestici).
The Domestics or Servants may then be regardedby
the Master of the household, as thus far his. As regards
the form or mode of his Possession of them, they belong
to him as if by aRealRight ; for if any of them run
away,he isentitled
t o bringthemagainunderhis
power by a unilateral act of his will. But as regards the
matter of his Right, or the use he is entitled to make of
such persons as his Domestics, he is not entitled t o conduct himself towards them as if he was their proprietor
or owner (domi?tus servi) ; because they are only subjected
to his powerby
Contract,and by a Contractunder
certain definite restrictions. For aContractbywhich
the one party renounced his whole freedom for the advantage of the other, ceasing thereby to be a person and
consequently having no duty even to observe a Contract,
is self-contradictory,and is therefore of itself null and
void. The question as to the Right of Property in relation
t o one who has lost his legal personality by a Crime, does
not concern us here.
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ThisContract,then,
of theMaster of aHousehold
with his Domestics, cannot be of such a nature that the
use of them could ever rightly become an abuse of them ;
and the judgment as to what constitutes
we or abuse in
such circumstances is not left merely to the Master, but
is also competent to the Servants, who ought never to be
held in bondage orbodilyservitude
as SlavesorSerfs.
Such a Contract cannot, therefore, be concluded for life,
but in all cases only for a definite period, within which
one partymayintimate
to theother a termination of
their connection.Children, however, includingeventhe
children of one who has become enslaved owing to a
Crime, arealways free. Foreverymanis
born free,
because he has at birth as yet broken no Law; and even
be
the cost of hiseducation till hismaturity,cannot
reckoned as adebtwhichhe
is bound to pay. Evena
Slave, if it were in his power, would be bound to educate
his children without being entitled to count and reckon
withthemforthecost;andin
view of his own incapacity for discharging thisfunction, t,he Possessor of a
Slave, therefore, enters upon the Obligation which he has
rendered the Slave himself unable to fulfil.
Here, again, as under the first two Titles, it is clear
that there is a Personal Right of a Real kind, in the
relation of the Master of a House to his Domestics.
For he can legally demand them asbelonging to what
is externally his, from any other possessor of them ;
and he is entitled to fetch them back to
his house,
even before the reasons that may haveled them to
run away, and their particular Right in the oircumstances, have been judicially investigated. [See 8zp
plemmtary Explanations,I. 11. 111.1
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SYSTEMATIC DIVISION

OF ALL THE RIGHTSCAPABLE OF BEINGACQUIRED

BY

CONTRACT.

31.
Division of Contracts.

Juridical Conceptions of Money
and A Book.

It is reasonable to demand that a metaphysical Science
of Rightshallcompletelyanddefinitelydeterminethe
members of a logical Division of its Conceptions b priori,
and
thus
establish
them
in
genuine
a
System, All
empirical Division, on the other hand, is merely fragmentary Partition, and it leavesus
in uncertaintyasto
whetherthere may not bemore members still required
to complete the whole sphere of the divided Conception.
A Division that is made according to a Principle ct prim'
may be called, incontrasttoallempiricalPartitions,a
dogmatic Division.
EveryContract,regarded
in itself oqjectively, consists
of two juridical Acts : the PROMISE
and its ACCEPTANCE.
Acquisition by the latter, unless it be a pacturn re initurn
which requires Delivery, is not a part, but the juridically
necessary Consequence of theContract.
Considered again
szdjectively, or as to whether the Acquisition, which ought
tohappen
a a necessary Consequence according to
Reason, willalso follow, in fact, as a physical Consequence, it is evident that I have no Security or Guarantee
that this will happen by the mere Acceptance of a Promise. There is thereforesomethingexternallyrequired
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connected with the mode of the Contract, in reference to
the certainty of Acquisition by it; and this can only be
someelementcompletinganddeterminingtheMeans
necessary totheattainment
of Acquisitionasrealizing
the purpose of the Contract.Andinhisconnection
and behoof, three Persons are required to intervene-the
PROMISER,
the ACCEPTOR,andthe CAUTIONER
or Surety.
Theimportance of the Cautioner is evident; but by his
intervention and his special Contract with
the Promiser,
the Acceptor gains nothing in respect of the Object, but
the means of Compulsion that enable him to obtain what
is his own.
According to these rational Principles of logical Division, there are properly only three pure and simple Modes
of Contract. There are, however,
innumerable
mixed
and empirical Modes, adding statutory and conventional
Forms to the Principles of the Mine and Thine that are
in accordancewithrationalLaws.
Buttheylie
outside
of the circle of the Metaphysical Science of Right, whose
Rational Modes of Contract can alone be indicated here.
of AcquisiAll Contracts are founded upon a purpose
tion, and are either
A. GRATUITOUSCOXTRACTS, with
unilateral Acquisition; or
B. ONEROUS CONTRACTS,with rec@roCalAcquisition; or
C. CAUTIONARY
CONTRACTS,
with no Acquisition,
but only Guarantee of w b t has been already
acqzbired. TheseContractsmaybegratuitous
on the one side, and yet, atthe sametime,
onerous on the other.
A. THEGRATUITOUS
CONTRBCTS (pacta gratuita) are1. Depositation (depositum), involving the Preservation of some valuable deposited in !Crust.
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2. Commodate (commodatum),a Loan of the use of
a Thing.
3. Donation (donatio), a free Gift.
B. THE ONEROUS
CONTRACTS,
are Contractseither of
Permutation or of Hiring.

I. CONTRACTS
OF PERMUTATION
OR RECIPROCAL
EXCHANGE
(permutatw late sic dicta) :
1. Barter, or strictly realExchange (permulatio
stricte sic dicta). Goods exchanged for Goods.
2. Purchase and Sale (emptio venditio). Goods
exchanged for Money,
3. Loan (mutuum). Loan of a fungible under
condition of its being returned in kind :
Corn for Corn, or Money for Money.
11. CONTRACTS
OF LETTING
AND HIRING
(locatio conductio) :
1. Letting of a Thing on Hire to another person
who is to make use of it (locatio rei). If
the Thing can only be restored i n speeie, it
may be the subject of an Onerous Contract combining the consideration of Interest
with it (pactum wurarizm).
2. Letting of Work on Hire (locatio ope?@).
Consent to the use of my Powers by
another for acertainPrice
(merces). The
Workerunder
this Contract is
hired
a
Servant (mercenarius>.
3. Mandate (mandatum). The Contract of Mandate is an engagement to perform or
executeacertain business in place and in
name of another person. If the action is
merely done in the place of another, but
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not, atthe same time, inhis name, itis
performaxce
without
Commission
(gestio
negotii) ; but if it is (rightfully) performed
inname of the other, it constitutes Mandate, which as a Contract of Procuration is
an Onerous Contract (mandatum owrosum).
C. THE CAUTIONARY CONTRACTS
(cautiones) are :-

1. Pledge (pignus). Caution
Moveable
by
a
deposited as security.
2. Suretyehip (fidejussio). Cautionfor the fulfilment of the promise of another.
3. Personal
Security
(prmstatio obsidis). Guarantee of Personal Performance.
ThisList of all the modes in which the property of
onePersonmaybetransferredorconveyedtoanother,
includesconceptions of certainobjects or Instruments
requiredforsuchtransference (translath). Theseappear
to beentirelyempirical,and
it maytherefore
seem
questionablewhethertheyareentitledtoaplace
in a
Metaphysicul Science of Right. For,insucha
Science
the Divisionsmust be madeaccordingtoPrinciples
h
priori ; andhence the matter of thejuridical relation,
which may be conventional,ought to be left out of account,
and only its Form should be taken into consideration.
Suchconceptionsmay
be illustrated by takingthe
instance of Money, incontradistinctionfromallother
exchangeablethingsasWaresandMerchandise;
or by
the case of a Book. Andconsideringtheseasillustrativeexamples in this connection, it will be shownthat
the conception of MONEYas the greatest and most weable
of all the Means of human intercommunication through
Things, in the way of Purchase and Sale in commerce,

THE PRIXCIPLES OF PRIVATE RIGHT.

125

as well as that of Books as the greatest Means of carrying on theinterchange of Thought, resolve themselves
intorelationsthatarepurelyintellectualand
rational.
And hence it will be made evident that such Conceptions
do not really detract from the purity of the given Scheme
of pure Rational Contracts, by empirical admixture.

ILLUSTRATION
OF RELATIONS
OF CONTRACT
BY THE
CONCEPTIONS
OF MONEY
AND A BOOK.
I. What is Money?
MOXEY is a thing which can only be made use of,by
being alienated or exchanged. Thisisa
good Nominal
Definition, as given by Achenwall ; and it is sufficient to
distinguishobjects of theWill of thiskindfromall
other objects. But it gives us no informationregarding
therational possibility of suchathingas
money is.
Yet we see thus much by the Definition : (1) that the
Alienationinthis
mode of humanintercommunication
and exchange is not viewed as a Gift, but is intended as
a mode of rec@rocal Acquisition by an Onerous Contract ;
and (2) that it is regarded as a mere means of carrying
on Commerce, universallyadoptedby
the people, but
having no value as such of itself, incontrast to other
a
Thingsasmercantile
Goods or Wareswhichhave
particularvalueinrelationtospecialwantsexisting
among the people. It therefore represents all exchange.
able things.
Abushel of Cornhas thegreatestdirectvalueasa
means of satisfyinghuman wants. Cattle may be fed
by it; andthese again aresubservienttoournourishment and locomotion, and they even labour in our stead.
Thus bymeans of corn men aremultipliedandsup-
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ported, who notonlyactagain
in reproducingsuch
natural products, but alsobyother
artificial products
they can come to the relief of all ourproperwants.
Thusaremenenabledtobuilddwellings,toprepare
clothing,and tosupplyallthe
ingeniouscomforts and
enjoyments which make up the products of industry.On the other hand, the value of Money is only indirect.
It cannotbeitselfenjoyed,nor
be useddirectly for
enjoyment ; it is, however, a Means towards this, and of
all outward things it is of the highest utility.
Real Definition of MoneyproviWe mayfounda
It may thus
sionally
upon
these
considerations.
be defined as the universal means of carrying on the
INDUSTRY
of men i n exchangingiyLtercommunications with
eachother.
HencenationalWealth, in so faras it can
beacquiredbymeans
of Money, is properlyonly the
sum of the Industry or applied Labour with which men
pay each other, and which is represented by the Money
in circulation among the people.
TheThingwhich is to becalled Money must, therefore, have cost as much
Industry to produce it, or even
to put it into the hands of others, as may be equivalent
totheIndustry
or Labourrequired forthe acquisition
of the Goods orWaresorMerchandise,asnatural
or
artificial products, for which it is exchanged. For if
it wereeasier to procure the materialwhich is called
Money than the goods that are required, there would be
more Money in the market than goods to besold ; and
because the Sellerwould then have to expendmore
labour upon his goods than the Buyer on the equivalent,
the Moneycoming in to him morerapidly, the Labour
applied t o the preparationof goods and Industry generally,
with the industrial productivitywhich is the source of the
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public Wealth, would at the same time dwindle and
be
cut down. -HenceBankNotesandAssignationsare
not to be regarded as Money although they may take its
place by way of representing it fora time; because it
costs almost no Labour to prepare them, and their value
is based merelyupon the opinionprevailing as to the
further continuance of the previous possibility of changingthemintoReady
Money. But on its being in any
wayfound out that there is not Ready
Money in sufficient quantity for easy and safe conversion of such Notes
in
or Assignations, the opinion gives way, andafall
their
value
becomes inevitable.
Thus
the
industrial
Labour of those who work the Gold and Silver Mines in
Peruand Mexico-especially on account of thefrequent
failures in the application of fruitless efforts to discover
new veins of these precious metals-is
probablyeven
greaterthanwhatisexpendedinthemanufacture
of
Goods in Europe. Hencesuchmining
Labour, as unrewarded in the circumstances, wouldbe abandoned of
itself, and the countries mentioned would in consequence
soon sink into poverty, did not the Industry of Europe,
stimulated in turn by theseverymetals,proportionally
expand at the sametime so asconstantly to keep up
the zeal of the Miners in their workby the articles of
luxury thereby offered to them. It is thusthatthe
concurrence of IndustrywithIndustry,
and of Labour
with Labour, is always maintained.
But how is it possible thatwhat atthe beginning
constituted only Goods
or
Wares, atlength
became
a Sovereign as
Money 2 This hashappenedwherever
a great and powerful consumer of a particular substance,
which,heat
first used merelyfor the adornment and.
decoration of hisservants andcourt, has enforced the

,
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tribute of his subjects in thiskind of material.Thusit
mayhavebeen Gold, or Silver, or Copper, or a species
of beautiful shells called Cowries, or even a sort of mat
called MahtzLtes, as in Congo ; or Ingots of Iron,asin
Senegal; or Negro Slaves, as on the Guinea Coast. When
the Ruler of the countrydemandedsuchthingsas
imposts,those whose Labourhadto
be putinmotion
to
procure them were also paid by means of them, according to certain regulations of commerce.then established,as
in a Market or Exchange. As it appears to me, it is only
thus that a particular species of goods came to be made
a legal means of carrying on the industrial labour of the
Subjects in their commerce with each other, and thereby
formingthemedium of the nationalWealth.Andthus
it practically became MONEY.
TheRational Conception of Money,underwhich the
empiricalconceptionisembraced,isthereforethat
of
a thing which, in the course of the publicpermutation
orExchange of possessions (permutatio publica), determines the Pm'ce of all the other things that form products
term even the Sciences are
or Goods - underwhich
included, in so far as they are not taught gratis to others.
Thequantity
of it among a people constitutestheir
Wealth (opulentia). ForPrice (pretium) isthepublic
judgment about the Valzle of a thing, in relation to the
proportionateabundance
of whatforms
the universal
representativemeansincirculation
for carrying on the
reciprocalinterchange of theproducts of Industry or
Labour.'
The precious metals, when they are not merely
1.Hence whereCommerce
is extensive neither Gold nor Copper is
specially used aa Money, but only a8 constituting wares ; because there is
too little of the first and too much of the second for them to be w i l y
brought into circulation, so as at once to have the former in such small
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weighed
but
also
stamped
or provided
with
a sign
indicating how much they are worth, form legal Money,
and are called Coin.
According toAdamSmith,'Moneyhas.
become, in
all civilisednations, theuniversalinstrument
of Commerce,by theintervention of which Goods of all kinds
are bought and sold or exchanged for one another."This
Definitionexpandstheempiricalconception
of Money
totherational
idea of it, bytakingregardonlytothe
implied form of the ReciprocalPerformances
inthe
Onerous Contracts, and thus abstracting from their matter.
It is thus conformableto the conception of Rightin
thePermutationandExchange
of theMineandThine
generally (commutatw late sic dicta). The
Definition,
therefore,accordswith the representation inthe above
Synopsis of a Dogmatic Division of Cont.racts b priori,
andconsequentlywiththeMetaphysicalPrinciple
of
Right in general.

11. What is

(L

Book ?

A Book is aWriting
whichcontainsaDiscourse
addressed by some one tothePublic,throughvisible
signs of Speech. I t isamatter
of indifference tothe
present considerations whether it is written by a pen or
imprinted by types, and onfew or many pages. He who
speakstothePublic
inhis own name, is the AUTHOR.
pieces as are necessary in payment for particular goods and not to have
the latter in great quantity in cam of the smallest acquisitions. Hence
SILVER
- more or lessalloyedwithCopperis taken aa the proper
material of Money, and the Measure of the calculation of all Prices in the
great commercial intercommunicationsof the world ;and the other Metals
-and still more non-metallic substances-can only take its place in the
case of a people of limited commerce.
I
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He who addresses the writing to the Public in the name
of theAuthor,isthe
PUBLISEER.
WhenaPublisher
does this with the permission or authority of the Author,
the act is in accordance with Right, and he
is the rightful Publisher; but if thisisdonewithoutsuchpermission or authority,theact is contrarytoRight,and
the
Publisher is acounterfeiter or unlawfulPublisher.The
whole of aset of Copies of the originalDocument, is
called an Edition.

.

The unauthorized Publishing of Books is contrary to the
Principles of Right, and is rightly prohibited.
A Writing is not an immediate direct presentation of
a conception, as is the case, for instance, with an Engraving that exhibits a Portrait, or aBust or Castebya
Sculptor. It is a Discourse addressed in aparticular
form to the Public ; and the Author may be said to speak
publicly
by
means
of his
Publisher.
The
Pdblisher,
again,speaksby the aid of the Printer as his
workman
(operarius), yet not in his
ownname,-for
otherwise hb
wouldbe the Author,-but in the name of the Author;
and he is only entitled to do so in virtue of a MANDATE
givenhim to that effect by the Author.-Now
the unauthorized Printer and Publisher speaks by
an assumed
authority in his Publication ; in the name indeed of the
Author,butwithoutaMandatetothat
effect (gerit se
fmandatarium abspzce mawlato). Consequently
such
an
unauthorized Publication is a wrong committed upon the
authorized and only lawful Publisher, as it amounts to a
pilfering of the Profits which the latter was entitled and
able to draw from the use of his proper Right (furtum
usus). Unauthorized PrintingandPublication of Books
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is therefore forbidden-as an act Counterfeit and Piracy
-on the ground of Right.
There seems, however, to be an impression that there
is a sort of common Right to print and publish
Books ;
buttheslightest reflection must convince any one that
this would be a great injustice. The reason of it is found
simply in the fact that a Book, regarded from ow point
of view, is an externalproduct of mechanical art (opus
mechnicum), that can be imitated by any one who may
be in rightful possession of a Copy; and it is therefore
his by a Real Right. But from another point of view, a
Discourse
Book is not merely an external Thing, but is a
of the Publisher to the public, and he is only entitled to
do this publicly under the Mandate of the Author ( p m statio Terce) ; and this constitutes a Personal Right. The
errorunderlyingtheimpressionreferredto,therefore,
arisesfromaninterchangeand
confusion of thesetwo
kinds of Right in relation to Books.

Confusion of Personal Right and Real Right.
The confusion of Personal Right with Real Right may
be likewiseshown by referenceto a difference of view
in connectionwithanotherContract,fallingunder
the
head of Contracts of Hiring (B. 11. l),namely, the Contract of LEASE( j u s incolatus). The question is raised as
to whether a Proprietor
when he has sold a
house or a
piece of groundheld on lease, before theexpiry @f the
period of Lease, was bound to add the condition of the
continuance of the Lease to the Contract of Purchase; OF
whether it should be held that ' Purchase breaks Hire,'
of course under reservation of a period of warning determined by thenature of thesubject in usa-In
the
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former view, a house or farm would be regarded as having
a Burden lying upon it, constituting a Real Right acquired
well enough be
in it bythe Lessee ; andthismight
carriedoutby
a clausemerelyindorsing
or ingrossing
the Contract of Lease inthe Deed of Sale. But as it
would no longer then be a simple Lease, another Contract
would properly be requiredto be conjoined, amatter
whichfew
Lessors would be disposed to grant.The
proposition,then,that‘PurchasebreaksHire’holdsin
principle ; €or the full Right in a ThingasaProperty,
overbearsallPersonalRightwhichisinconsistentwith
it. ButthereremainsaRight
of Actionto the Lessee,
on the ground of aPersonalRightforindemnification
on account of any loss arisingfrombreaking
of the
Contract, [See Supplementary Eqlanatiow, 117.1

EPISODICALSECTION.
THE IDEAL
ACQUISITION
OF EXTERNAL OBJECTS
OF
THE WILL.

32.
The Nature and Modes of Ideal Acquisition.
I call that mode of Acquisition ideal whichinvolves
no Causality in time, and which is founded upon a mere
Idea of pure reason. It isnevertheless ackal, andnot
merely imaginary Acquisition ; and it is not called
real
only because theAct of Acquisitionisnotempirical.
This character of the Act arises from the peculiarity that
the Person acquiring, acquires from another who either is
sot yet, and who can only be regarded as a possible Being,

fl
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orwho is just ceasing t o be, or who no longer is. Hence
such a mode of attaining to Possession is to be regarded
as a mere practical Idea of Reason.
There are three Modes of Ideal Acquisition :I. Acquisition by USUCAPION
;
11. Acquisition by INHERITANCE
or SUCCESSION;
111. Acquisitionby
UNDYING hfEKIT (merifuns imrnortalc), or the Claim by Right to a good name at Death.
Thesethree Modes of Acquisitioncan, a5 a matter
of fact, onlyhave effect in apublicjuridical
state of
existence, buttheyare
n o t founded merelyupon
the
CivilConstitutionorupon
arbitraryStatutes ; they are
alreadycontained
p f i o y i in the conception of thestate
of Nature, and are thus
necessarilyconceivableprior to
their empiricalmanifestation.TheLawsregarding
them
in the Civil Constitution ought to be regulated by that
rational Conception.

33.
I. Acquisition by Usucapion.
(Acquisitio per Usucapionem.)
I may acquire the Property of another merely by Z o q
possession anduse
of it (Usucapio). SuchProperty is
notacquired, because I maylegitimately presame that
hisConsent is given t o this effect (per consensumprmsumpturn); nor because I canassume that ashe does not
oppose my Acquisition of it, he has relinquished or abandoned it ashis (rem derelictam). But I acquire it thus,
becauseeven if therewereanyoneactuallyraising
a
claim t o this Property as its true Owner, I may exclude
him on the ground of my long Possession of it, ignore
his previousexistence,and
proceed as if he existed

.
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during the time of my Possession as a mere abstraction,
of his
although I mayhavebeensubsequentlyapprized
realityas wellas of hisclaim.ThisMode
of Acquisition is not quitecorrectlydesignatedAcquisitionby
Prescr+tion (per pramriptionm) ; for the exclusion of
all other claimants is to beregardedasonly
the Consequence of the Usucapion; and the process of Acquisition
must havegonebefore
theRight
of Exclusion.The
rationalpossibility of suchaMode
of Acquisition, has
now to be proved.
Any one who does not exercise a continuous possessoly
activity (actus possessorius) in relation to a Thing as
his,
is regarded with good Right as one whodoes not at all
existas its Possessor. For hecannotcomplain of lesion
so long as he does not qualify himself with a Title as its
Possessor.Andeven
if heshouldafterwards
lay claim
to the Thing when another has already taken
possession
of it, he only says he
was once on atimeOwner of it,
but not thatheis
so still, or that hisPossession has
continuedwithoutinterruptionasajuridical
fact. It
can,therefore, only bebyajuridicalprocess
of Possession, that has been maintained without interruption and
is proveablebydocumentary
fact, thatany
onecan
securefor himself whatishis
own after ceasing for a
long time to make use of it.
For, suppose that the neglect to exercise this possessory activityhadnotthe
effect of enablinganother t o
found upon his hit,herto lawful, undisputed and
bona $de.
Possession, anirrefragableRight to continuein its possession so that he may regard the thing that is thus in
hisPossessionasacquiredbyhim.ThennoAcquisition
would ever become peremptoryandsecured,butall
Acquisition would only be provisory and temporary. This

.,

i.

.

,

THE PRIKCIPLES OF PRIVATE RIGHT.

.

135

is evident on the ground thatthereare
no historical
Records available to carry the investigation of aTitle
back to the first Possessor and his act of Acquisition.The Presumption upon which Acquisition by Usucapion
is founded is, therefore, notmerely its conformity to
Right asallowed and just, but also the presumption of
its being Right (prcewntio juris et de jure), and its being
assumed to be in accordance withcompulsoryLaws
( s y p o s i t i o legalis). Any
one
who has
neglected
to
embody his possessory Act in adocumentary Title, has
lost his Claim totheRight
of beingPossessor for the
time; and the length of the period of hisneglecting to
do so-which need not necessarily be particularly defined
"can be referred to only as establishing the certainty of
this neglect. And it would contradict thePostulate of
theJuridicallyPractical
Reason tomaintain that one
hithertounknownasa
Possessor, and whosepossessory
activityhas at leastbeeninterrupted,whetherby
or
withoutfault of his own,could always at any time reacquire a Property ; for this would be to makeall
Ownership uncertain (Dominia yerum incerta fawre).
But if he is a member of the Commonwealth or Civil
Union, theStatemaymaintain
his Possession for him
vicariously, although it may be interrupted as private
Possession ; and ill that case theactual Possessor will
not be able to prove a Title of Acquisition even from a
first occupation, nor to found upon a Title of Usucapion.
Butinthestate
of NatureUsucapion is universally a
rightful ground of holding,notproperlyasajuridical
mode of requiringaThing,but
as aground for maintaining oneself in possession of it wherethere are no
Juridical Acts. A releasefrom juridicalclaimsiscommonly also called Acquisition. ThePrescriptive Title of

.
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the older Possessor, therefore,belongs tothesphere
of
NaturalRight
(est juris natzwce). [See fiupplementary
Explanations, VI.]

34.
11. Acquisition by Inheritance.
(Acquisitio hcreditatis.)

INHERITANCE
is constituted by the transfer (tramlatio)
of theProperty

or goods of one who is dyingtoa
Survivor,through the consent of the Will of both. The
(hceredis
Acquisition of the HEIRwho takesthcEstate
instituti)andtheRelinquishment
of the TESTATOR
who
leaves it, being theactsthatconstitutetheExchange
of the Mine and Thine, take place in the samemoment
of time-in
articulo mortk-and
just when the Testator
ceases
to
be. There
is
therefore
no special Act of
Transfer(tmnslatio)in
the empiricalsense ; for that
wouldinvolvetwosuccessive
acts, bywhich
the one
would first divest himself of his Possession, and the other
it. Inheritance
as
conwould
thereupon
enter
into
stitutedbyasimultaneous
double Act is, therefore, an
ideal Mode of Acqukition.Inheritanceisinconceivable
Disposiin the State of Nature without a Testamentary
tion (dispositio ultimcz: voluntatis) ; andthequestion
arises astowhetherthis
mode of Acquisition isto be
regardedasa
Contract of Succession, or a thnilateral Act
imtitutkg an Heir by a Will (testamentum). Thedetermination of this question depends on the further question,
Whether and How, in the verysamemoment in which
one individual ceases to be, there can be a transition of
hisPropertytoanother
Person.Hence
the problemas
to how a, mode of Acquisition by Inheritance is possible,
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must be investigated independently of the various possible
forms in which it is practicallycarried out, andwhich
can have place only in a Commonwealth.
'It is possible to acquire
by
being
instituted or
appointedHeir in aTestamentary Disposition.' For the
Testator Caius promises and declares in his last Will to
Titius, whoknows nothing of this Promise, totransfer
to him his Estate in case of death, but thus continuing
aslongashe
lives soleOwner of it. Nowby amere
unilateral act of Will, nothing can in fact be transmitted
to another person, as in addition to the Promise of the
one party there is required Acceptance (aeceptatio) on the
part of the other, andasimultaneous
bilateral act of
Will (vokntm simultanea) which, however, is here awantlives, Titiuscannotexpressly
ing. So longasCaius
accept in order toenter on Acquisition, because Caius
hasonlypromised
in case of death ; otherwise the
a moment atleastin
common
Property wouldbefor
possession, which is not the Will of the Testator.-However, Titius
acquires
tacitly special
a
Right
t o the
InheritanceasaRealRight.Thisisconstitutedbythe
sole andexclusiveRight to w e p t the Estate (jus in re
jacente), which is therefore called at that point of time a
hcmeditasjacens. Now asevery man-because
hemust
always gain and never losebyit-necessarily,
although
tacitly,acceptssuchaRight,andasTitiusafterthe
death of Caius isinthis
position, he may acquire the
succession as Heir by Acceptance of the Promise. And
theEstate is not inthe meantimeentirelywithout an
Owner (res nullius), but is only in abeyance or vacant
(zacm) ; because he has exclusively the Right of Choice
as to whether he willactuallymake
theEstate
bequeathed to him, his own or not.
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HenceTestamenhare
validaccording
t o mere
NaturalRight (szmt juris naturce). Thisassertion,
however, is to be understood in the sense that they
of beingintroduced
and
are capable andworthy
sanctioned in the Civil state, whenever it is instituted.
For it is only the Common Will in the Civil state
that maintainsthe possession of the Inheritance or
Succession,while it hangsbetweenAcceptance
or
Rejection
and
specially
belongs
to no particular
individual. [See Xupplementury Eqlunations, VII.]

35.
111. The contiauing Right of a good Name after Death.
(Bona fama Defuncti.)

It would be absurd to think that a dead Person could
possess anythingafterhisdeath,
when he no longer
exists in theeye of the Law, if the matter in question
wereamereThing.
But a good Name is a congenital
andexternal,although
merelyidealpossession,which
attaches
inseparably
to
the
individual
as
Person,
a
Now we can and must abstract here from all consideration
as to whether the Persons cease to be after death or still
continueassuchtoexist;
because in considering their
juridicalrelationtoothers,
we regardPersonsmerely
according to their humanity and as rational Beings (homo
nozLmenon). Henceanyattemptto
bringthe,Reputation or good Name of a Person into evil and false repute
after death, is always questionable, even although a wellfoundedchargemaybe allowed-for
to that extent the
brocard ‘De mortuis nil nisi bene’ is wrong. Yet t o
spreadchargesagainstonewho
isabsentandcannot
defend himself, shows at least a want of magnanimity.
By a blameless life and a
death that worthily ends it,
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it isadmitted that aman may acquirea(negatively)
good reputationconstitutingsomethingthatishis
own,
even when he no longer exists in the world of sense as a
visible Person (homo phmnomenom). It isfurtherhela
that hisSurvivors and Successors-whether relatives or
strangers-are
entitled to defendhis good Nameasa
matter of Eight, on the ground that unproved accusations
subject them all to the danger of similar treatment after
death. Now thata
Manwhendeadcanyetacquire
such a Right is a peculiar and, nevertheless, an undeniablemanifestation in fact, of the d, priori law-giving
Reason thus extending its Law of Command or Prohibition beyond thelimits of the present life. If some one
thenspreadsachargeregardingadead
person that
would have dishonoured him when living, or even made
himdespicable, any onewho canadducea
proof that
thisaccusation
is intentionally false anduntrue,may
publiclydeclarehim
who thus brings the deadperson
into ill repute t o be aCalumniator, and affix dishonour
t o himinturn.This
would not be allowableunless it
werelegitimate
to assume thatthe
deadperson
was
injured by the accusation, although he is dead, and that
a certain just satisfaction was done to him by an Apology,
althoughhe no longersensibly exists. A Title to act
the part of the Vindicator of the deadperson does not
require to be established ; for every one neceseady
claims this of himself, not merelyasa Duty of Virtue
regarded ethically, butasaRight
belonging to him in
virtue of his Humanity. Nor does the Vindicator
require to show any special personal damage, accruing to
him as a friend or relative, from a stain on the character
of the Deceased, to justify him in proceeding to censure
it.Thatsuchaform
of ideal Acquisition,andevena
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Right in an individual afterdeath against survivors, is
thus actually founded, cannot, therefore, be disputed,
although the possibility of such a Right is not capable of
logical Deduction.
There is no ground for drawing visionary inferences
from what has just been stated, t o the presentiment of
a future life and inyisible relations to departed souls.
For the considerations connected with this Right, turn
on nothing more than the purely moral and juridical
Relation which subsists among men even inthe
present life, as Rational Beings. Abstraction is, however, made from all that belongs physically to their
are
existence in Space and Time ; that is,men
considered logically apart from thesephysical concomitants of their nature, not as to their state when
actually deprived of them, but only in so far as being
spirits they are in a condition that might realize the
injury done them by Calumniators. Any one who
may falsely say something againstmeahundred
years hence, injures me even now. For in the pure
juridical Relation, which isentirely
rational and
suprasensible, abstraction is made from the physical
conditions of Time, and the Calumniator is as culpable
as if he had committed the offence in my lifetime ;
only this will not be tried by a Criminal Process, but
he will only be punished with that loss of honour he
would have caused to another, and this isinflicted upon
him by Public Opinion according to the Lex talionis.
Even a Plagiarism from a dead Author, although it
does not tarnish the honour of the Deceased, but only
deprives him of a part of his property, is yet properly
regarded as a lesion of his human Right.

P R I V A T E RIGHT.

CHAPTER THIRD.
ACQUISITION
CONDITIONED

BY THE SESTEKCE OF
JUDICATORY.

A PIiBLIC

36.
How and what Acquisition is subjectively conditioned
by the Principle of a Public Court.
NATURAL
RIGHT,
understood simply as that Right which
is not statutory, and which is knowable purely d, piori,
by every man's Reason, will include Distributive Justice
as well asCommutativeJustice.
It is manifest that
thelatter
as
constituting
the
Justice
that
is valid
betweenPersonsin
their reciprocalrelations of intercourse with one another,must belong to Natural Right.
But this holds also of Distributive Justice, in so far as
it can be known k priori ; andDecisions or Sentenoes
regarding it, must be regulated by the Law of Natural
Right.
TheMoralPerson
who
presides
inthe
sphere of
Justice and administers it, is called the CouItT of Justice,
and as engaged in the process of official duty, the Judicatory ; the Sentence delivered in a case, is the Jud,ment
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(judicium). All thisisto
behere
viewed d priori,
according to the rationalConditions of Right,without
takinginto consideration how suchaConstitutionis
to
be actually established or organized, for which particular
Statutes,
and
consequently
empirical
Principles,
are
requisite.
is notmerely
Thequestion,then,inthisconnection,
‘What is right in itself? inthe sense in whichevery
it by theJudgment of Reason;
man mustdetermine
butWhat is Rightas applied tothis case T ’ that. is,
whatisrightandjustasviewedbyaCourt
? The
rational and the judicial points of view, are therefore to be
distinguished; and there are four Cases in which the two
forms of Judgmenthaveadifferentand
opposite issue.
Andyetthey
maycoexistwitheachother,because
theyare delivered from twodifferent,yet
respectively
true points of view:the
one from regard to Private
Right,theother from theIdea of Public Right.They
are: I. THE CONTRACT OF DONATION(pactum donationis), 11. THE CONTRACT OF LOAN (commodatum), 111.
THE ACTIONOF REAL REVINDICATION
(vindicatio), and
IV. GUARANTEE
BY OATH(juramentum).

It is a common error on the part of the Jurist to
fall here into the fallacy of begging the question, by
a tacit assumption (witium subreptionis). This is done
byassuming as objective and absolute the juridical
Principle which a Public Court of Justice is entitled
and even bound to adopt in its own behoof, and only
from the subjective purpose of qualifying itself to
decide and judge upon all the Rights pertaining
to
individuals. It is therefore of no smallimportance
to make thii specific difference intelligible, andto
draw attention to it.
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37.
I. The Contract of Donation.
(Pactum donationis.)
The
Contract
of Donation signifies the gratuitous
alienation (gratis) of aThing or Rightthatis
Mine,
It involves a relation between me as the Donor (doaans),
andanotherPersonas
theDonatory
(donatarius), in
accordance with the Principle of Private Right, by which
what is mine is transferred to the latter, on his acceptance of it, asaGift
(donum). However, it is not to be
presumed that I have voluntarily bound myself thereby
so as t o be compelled t o keepmyPromise,and
that I
have thus given away my Freedom gratuitously,and, as
it were, tothatextentthrown
myself
away.
Nemo
swum jactare prcesumitur. But
this
is what would
happen,
under
such
circumstances,
according
tothe
principle of Right in the Civil state ; for in this sphere
the Donatorycan compel me, undercertainconditions,
to perform my Promise. If, then, the case comesbefore
a Court, according to the conditions of PublicRight, it
musteither be presumed that the Donorhasconsented
t o such Compukion, or the Court would give no regard,
in the Senteace, ta the considerationas to whether he
intended to reserve the Right to resile from his Promise
or not; but wouldonly refer to what is certain, namely,
the condition of the Promise and the Acceptance of the
Donatory.Although
the Promiser,therefore, t h o u g h 6
as may easily besupposed-that
he could not be bound
by his Promise in any case, if he ' rued ' it before it waa
actually carried out, yet the Court assumes that he ought
expressly to have reserved this condition if such wm hi8

144

KABT’S. PHILOSOPHY
OF

LAW.

mind ; and if he did not make such
an express reservation, it will be held that he can be compelled to implement hisPromise,
AndthisPrincipleis
assumedby
the Court,because theadministration of Justice would
otherwise be endlesslyimpeded, or evenmadeentirely
impossible.

38.
11. The Contract of Loan.
(Commodatum.)

In the Contract of Commodate-Loan (commodatum) I
give some one the gratuitous use of something that is
mine. If it isa Thing that isgiven on Loan, the contracting Parties agree that the Borrowerwillrestore the
very same thing tothe power of the Lender. Butthe
Receiver of the Loan (commodatarius) cannot, atthe
sametime,assume
thatthe Owner of theThinglent
(cornmodam) will take upon himself all risk (casus) of
any possible loss of it, or of its useful quality, that may
arise fromhavinggiven
itintothe
possession of the
Receiver, For it isnotto be understood of itself, that
the Owner, besides the 7cse of the Thing,which hehas
grantedtothe
Receiver, andthedetrimentthatis
inseparablefromsuchuse,alsogivesa
Gzcayalztee or
Warrandice against all damage that may arise from such
use. On
the
contrary,
a
special Accessory Contract
would haveto be enteredinto for this purpose.The
onlyquestion, then,that can be raisedis this : Is it
incumbent on the Lender or the Borrower t o add
expressly the condition of undertaking the ‘risk that may
accrueto the Thing lent ; or, if this is not done, which
of theParties is to be presumedtohave
consented and
agreed to guaranteethe property of the Lender, upto
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restoration of theverysameThing
or itsequivalent?
CertainlynottheLender;
because it cannot be presumed that hehasgratuitouslyagreedtogive
more
thanthe mereuse of the Thing, so that hecannot be
supposed to have also undertaken the risk of loss of his
property. Butthis may be assumed on the side of the
Borrower; because he therebyundertakesandperforms
nothing more than what is implied in the Contract.
For example, I enterahouse
when overtakenbya
shower of rain,andaskthe
Loan of cloak.
a
But
through
accidental
contact
with
colouring
matter,
it
becomes entirely spoiled while in my possession ; or on
enteringanother house, I lay it asideand it is stolen.
Undersuchcircumstances,everybody
would think it
absurdfor me to assert that I had no further concern
withthe cloak but to return it as it was, or, inthe
latter case, only to mention the fact of the theft; and
that, in any case, anything more required would be but
an act of Courtesy in expressingsympathywith
the
Owner on account 'ofhis
loss, seeing he canclaim
nothing on the ground of Right.-Itwouldbe
otherwise,however,
if on askingthe use of an article, I
discharged myself beforehandfrom all responsibility, in
case of its coming to grief amongmyhands,
on the
ground of my being poor, and unable to compensate any
incidental loss. No one couldfindsuchcondition
a
superfluous or ludicrous,unless the Borrower '.were, in
fact, known to be a well-to-do and well-disposed man ;
because in such a case it would almost be an insult not
to act on the presumption of generous compensation for
any loss sustgined.
Now by the very nature of this Contract, the possible
K
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damage (casus) which the Thing lent may undergo
cannot be exactly determined in any Agreement. Commodate i s therefore an uncertain Contract ( p a c k m
incertum), because the consent. can only be so far presumed. The Judgment, in any m e , deciding upon
whom the incidence of any loss must fall, cannot therefore be determined from the conditions of the Contract
in itself, but only by the Pyinciple of the Court before
which it comes, and which can only consider what is
certain intheContract;andthe
only thing certain
is always the fact as to the possession of the Thing as
property. Hence theJudgment passed inthestate
of
Nature, will be different from that given by a Court
of Justiceinthe
Civil state. The Judgment from the
standpoint of Natural Right will be determined by
regard to the innerrationalquality
of the Thing, and
will run thus : Loss arising from damage accruing to a
Thinglentfalls
upon the Borrmer' (casum sentit cornmalatarizcs) ; whereas the Sentence of a Court of Justice
in the Civil state will run thus : ' The Loss falls upon
the Lender' (mmm sentitdominus).
The latterJudgment turns out differently from the former asthe
Sentence of the mere sound Reason, because aPublic
Judge cannot found upon presumptions asto
what
eitherparty may have thought; and thus the
one who
has not obtained release from all loss in the Thing by a
special Accessory Contract, must bear the loss-Hence
the difference between the Jud,pent as the Court must
deliver it, and the form in which each individual is
entitled to hold it for himself by his private Reason, is a
matter of importance, and is not to be overlooked in the
consideration of Juridical Judgments
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39.
111. The Revindication of what haabeen Lost.
(Vindicatio.)
I t isclearfromwhathas
been alreadysaidthata
Thing of minewhichcontinuestoexist,remainsmine
although I may not be in continuous occupation of it ; and
that it does not cease to be mine without a Juridical Act
of dereliction or alienation. Further, it is evident that a
RightinthisThing
( j u s reule) belongs in consequence
to me (jus personale), against every holder of it, and not
merely against some Particular Person. But the question
now arises as to whether this Right must be regarded by
every other person as acontinuousRight
of Property
per se, if I have not in any way renounced it, although
the Thing is in the possession of another.
A Thing may be lost (res amissa), and thus come into
otherhandsinan
honourable bollcz Jide way as B supposed ' Find ;' or it may come to me by formal transfer
on the part of onewho is in possession of it, and who
professes to be its Owner, akhough he is not so. Taking
thelatter case, the question arises, Whether, mnce I
cannot acquire a Thing from
one who is not its Owner
(a n m domino), I am excluded by the fact from all Right
in the Thingitself,andhavemerely
a personalRight
againsta wrongful Possessor 1 Thisismanifestly so, if
theAcquisitionisjudgedpurely
according to its inner
justifying grounds and viewed according to t,he State of
Nature, and not according to the convenience of a Court
of Justice.
For everythingalienablemust
be capable. of Sei%
acquired by any one. !€'he Rightfubss Qf Acqu'isiW,
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however, rests entirely upon the form in accordance with
whichwhat
is in possession of another, istransferred
to me andacceptedby
me. In other words, rightful
Acquisitiondependsupontheformality
of thejuridical
act of commutation or interchange between the Possessor
of the Thingand the Acquirer of it,withoutits
being
required to ask how the former came by it ; because this
would itself be aninjury, on the ground that Qwilibet
prlesumitur bonus. Now suppose it turnedout thatthe
said Possessor wasnot thereal Owner, I cannotadmit
thatthereal
Owner isentitledtoholdmedirectly
responsible, or so entitledwithregardtoanyone
who
mightbeholding
the Thing.For
I have myself taken
nothiugawayfromhim,when,
for example, I bought
hishorseaccording
tothe
Law (titulo empti venditi)
when it wasoffered for sale in the publicmarket.The
Title of Acquisition is thereforeunimpeachable on my
side ; and as Buyer I am not bound, nor even have I the
Right, t o investigate theTitle of theSeller;
for this
process of investigation. would have to go on inan
ascending series ad injnitum. Hence on suchgrounds
I ought to be regarded, in virtue of a regular and formal
purchase, as not merely the putative, but the real Owner
of the horse.
Butagainstthis
position, thereimmediately start up
the following
juridical
Principles.
Any
Acquisition
derived from one who is not the Owner of the Thing in
question, is null and void. I cannot derive from another
anything more than what he himself rightfully has ; and
although as regards the form of the Acquisition-the
mod^ aepuirendi”1 may proceed in accordance with all
the conditions of Right when I deal in a stolen horse exposed for sale in the market, yet a real Title warranting
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the Acquisition was awanting ; for the.horse was not really
the property of the Seller in question. However I may
be a bonk fide Possessor of a Thing under such conditions,
I am still only a putative Owner, and the real Owner has
the Right of Vindication against me (rem stmm vindicandi).
Now, it may be again asked, what is right and just in
itself regarding the Acquisition of external things among
men in their intercourse with one another-viewed in the
state of Nature-according
tothe Principles of Commutative Justice ? And it must be admittedinthis
connection, that whoever has a purpose of acquiring
anything,must regard it as absolutely necessary to investigate whether the Thing which he wishes to acquire
does not already belong t o another person. For although
he may carefully observe the formal conditions required
for appropriatingwhatmay
belong to the property of
another, asin buyinga
horse according tothe usual
terms in a market, yet he can, at the most, acquire only
a Personal Right in relation to a Thing ( j u s ad rem) so
long as it is still unknown to him whether another than
the Seller maynot be the real Owner. Hence, if some
other person were to come forward, and prove by
documentary evidence apriorRight
of property in the
Thing, nothing would remain for the putative new Owner
butthe advantage which he hasdrawn as a bond fide
Possessor of it up t o that moment. Now it is frequently
impossible to discover the absolutely first original Owner
of a Thing in the series of putative Owners, who derive
their Rights from one another, Hence no mere exchange
of external things, however well it may agree with the
formal conditions of Commutative Justice, can ever
guarantee an absolutely certain Acquisition.

,
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Here, however, the juridically law-giving Reason comes
in again with the Principle of DistributiveJustice ; and
it adopts as a criterion of the Rightfulness of Possession,
not what it is in itself in reference to the Private Will
of each individual in the state
of Nature, but only the
consideration of how it would be adjudged by a Cwrt of
Justice in a Civil state,constitutedbytheunitedWill
of all. In thisconnection,fulfilment of the formal conditions of Acquisition that in themselvesonlyestablish
aPersonalRight,
is postulatedas sufficient; andthey
stand as an equivalent for the material conditions which
properlyestablish
the derivation of Propertyfroma
priorputative Owner, to the extent of makingwhat is
in itself only a Personal Right, valid before a Court, as a
Real
Right.
Thus
the horse
which
I bought
when
exposed for sale in the publicmarketunderconditions
regulatedby the Municipal Law,becomes myproperty
if alltheconditions
of PurchaseandSalehave
been
exactly observed in the transaction ; but alwaysunder
thereservation thatthereal
Owner continues to have
the Right of a claim against the Seller, on the ground of
hispriorunalienated possession. MyotherwisePersonal
Right is thus transmuted into a Real Right, according to
which I may take andvindicate the objectasmine
wherever I may find it, withoutbeingresponsible
for
the way in which the Sellerhad come into possession
of it;
It is thereforeonly in behoofof the requirements of
juridical decision in a Court (in favorem justitice d i s t r h t i w ) that the Right in respect of aThing is regarded,
not w Personal, which it is in itself, but as Real, because
it can thus be most easily and certainly a@u@ed; and it
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is thus accepted anddealtwithaccording
to apure
Principle &, priori. Upon this Principle various Statutory
Laws come to be founded which specially aim at laying
down theconditionsunderwhichalone
mode
a
of
Acquisitionshall be legitimate, so that the Judge
may
be able to assign every one his own as easily and certainly
as possible. Thus, inthe
brocard, ‘Purchase
breaks
Hire,’ what by the nature of the subject is a Real Rightnamely the Hire-is taken to hold as a merely Personal
Right; and, conversely, as in the case referred to above,
whatis in itself merely a Personal Right
is held to be
valid as a Real Right. And this
is doneonly when the
question arises as to the Principles by which a Court
of
Justiceinthe Civil stateisto
be guided, in order to
proceed withall possible safety in deliveringjudgment
on the Rights of individuals.

40.
IV. Acquisition of Security by the taking of an Oath.
(Cautio juratoria.)
Only onegroundcan
be assigned on which it could
be held that men are bound in the juridical relation, to
believe and to confess that there are Gods, or that there is
a God. I t is that they may be able to swear an Oath ;
andthatthus
by thefear
of an all-seeing Supreme
Power, whose revengethey mustsolemnlyinvokeupon
themselves in case their utterance should
be false; they
may be constrainedto
be truthful in statement and
faithfulin promising. I t isnotMoralitybutmerely
blind Superstition that is reckoned upon in this process;
for it is evident it impliesthat no certainty is to be
expectedfrom amere solemn declaration in matters of
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Right before aCourt,although the duty of truthfulness
must have always appeared self-evident to all, in a matter
whichconcerns the.Holiestthat can be among mennamely, the Right of Man.Hencerecoursehasbeen
hadtoa
motivefounded
on mere mythsand
fables
asimaginaryguarantees.Thusamong
the Rejangs, a
heathenpeople in Sumatra, it is the
custom-according
to the testimony of Marsden-to
swear by the bones of
their dead relatives, althoughtheyhaveno
belief in a
life afterdeath.
I n likemannerthe negroes of Guinea
swear by their Yeti&, a bird's feather, which they imprecate under the belief that it will break their neck. And
so in other cases. The belief underlyingtheseoaths
is
that an invisible Power-whether
it hasUnderstanding
or not-by its very nature possesses magical power that
canbeputintoaction
bysuchinvocations.Sucha
belief-which
is commonlycalledReligion,
but which
oughttobecalledSuperstition-is,however,indispensable for theadministration of Justice; because, without
referring to it,a
Court of lJustice would not
have
adequate means to ascertain facts otherwise kept secret,
andtodeterminerights.
A Law making anOath obligatory,isthereforeonlygiven
in behoof of the judicial
Authority.
But then the question arises as to what the obligation
couldbefoundedupon,
that wouldbind any one ina
Court of Justice to accept the Oath of another person, as
a rightand valid proof of thetruth of his statements
which are to put an end t o all dispute. I n otherwords,
What obliges me juridicallytobelieve
thatanother
person when taking an Oath has any
Religion at all, so
that I shouldsubordinate or entrustmyRighttohis
I be
Oath ? And, on like grounds,conversely,Can
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bound at all to take an Oath
? It isevident that both
these questions point to what is in itself morally wrong.
But in relation to a Court of Justice-andgenerally
in the Civil state-if
it be assumed thereare noother
means of getting to the truth in certain cases than by an
Oath, it must be adopted. I n regard to Religion, under
the supposition that every one has it, it may be utilized
as a necessary means (in causa neeessitatis), in behoof of
thelegitimate
procedure of Court
a
of Justice.The
Courtusesthis
form of spiritual compulsion (torturn
spivitualis) as an available means, in conformity with the
superstitiouspropensity of mankind, for the ascertainment of what is concealed ; andthereforeholds
itself
justified in so doing.TheLegislativePower,however,
is fundamentally wrong in assigning this authority to the
Judicial Power,becauseeven
inthe Civil stateany
compulsionwithregard
tothetaking
of Oathsiscontrary to the inalienable Freedom of Man.
OFFICIALOATHS, which areusually
p~omissory,
being taken on entering upon an Office to the effect
that the individual has sincereintention t o administer
hisfunctionsdutifully,mightwellbechanged
into
assertory Oaths, to be taken at the end of a year or
more of actual administration, the official swearing to
the faithfulness of his discharge of duty during that
time.This
would bring the Consciencemore into
action than the Promissory Oath, which always gives
room for theinternalpretextthat,withthe
best
intention, thedifficulties that arose during the administration of the official functionwerenotforeseen.
And, further, violations of Duty, under the prospect
of their being summed up by future Censors, would
giverise to moreanxietyas t o censure thanwhen
they are merely represented, one after the other, and
forgotten.
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As regards ad Oath taken concerning a matter of
Belief (de crcdulitate), it is evident that no such Oath
can be demanded by a Court. 1. For, j r s t , it conitself a Contradiction. Such Belief, as
tains
in
int,ermediate between Opinion and Knowledge, is a
thing on which one might venture to lay a wager
but not to swear an Oath. 2. And, second, the Judge
who imposes an Oath of Belief, in order to ascertain
anything pertinent to his own purpose or even to the
CommonGood, commits a great offence against the
Conscientiousness of the party taking such an oath.
This he does in regard both to the levity of mind,
which hethereby helps to engender, andtothe
stings of conscience which a man must feel who to-day
regards a subject from a certain point of view, but
who willvery
probably to-morrow find itquite
improbable from anotherpoint of view. Any one,
therefore, who is compelled to take such an Oath, is
subjected to an injury.
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TRANSITION

FROM
THE

MINE AND THINEIN THE STATE OF NATURE
TO THE MINE AND THINEI N THE JURIDICAL
STATE

GENERALLY.

41.
Public Justice as related to the Natural and the Civil
state.
The Juridical state is that relationof men to one another
whichcontainsthe
conditions,underwhich
it isalone
possibleforeveryone
to obtaintheRight
that ishis
due. TheformalPrinciple of thepossibility of actually
participating in suchRight, viewed in accordancewith
of auniversallylegislative
Will, is PUBLIC
theIdea
JUSTICE.PublicJustice may be considered in relation
either to the Possibility, or Actuality, or Necessity of the
of the
Possession of objects -regarded asthematter
activity of the Will-according to laws. I t maythus
be divided into Protective Justice (justitia testatrix),
-CornmutativeJustice (justitia commxdativa), and DistributiveJustice (justitia distributiva). In the $rst mode of
Justice, the Law declares merely what Relation is internally right in respect of Form (Zez justi) ; in the second,
it declares what is likewise externally in accord with a
Law in respect of the Object, andwhat Possession is
rightful (lex jwidiea) ; and in the third, it declares what
just, andtowhatextent,
by the
isright,andwhatis
Judgment of a Court inanyparticular
casecoming
under the given Law. I n this latter relation, the Public
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Court is called the Justice of the Country ; and the question whether there actually is
or is not such an administration of Public Justice,. may be regarded as‘ the most
important of all juridical interests.
The non-juridical state is that condition of Society in
whichthere is no DistributiveJustice.
It is commonly
called the Natural state (status naturalis), or the state of
Kature. It isnotthe ‘ Xocial State,’ asAchenwallputs
it, for thismay be in itself an artijcial state (status
artapcialis), thatisto
be contradistinguishedfrom the
‘ Natural ’ state. The opposite of the state of Nature is
the Civil state (status civilis) as the condition of a Society
standingunderaDistributiveJustice.
In thestate of
Naturethere mayeven be juridicalforms of Societysuch as Marriage, Parental Authority, the Household, and
such like. For none of these, however, does any Law
2c priori lay it down as an incumbent obligation, ‘Thou
shalt enterintothis
state.’ But it may be said of the
Juridical statethat‘all
men who m a y eveninvoluntarily come into Relations of Rightwithoneanother,
ought t o enter into this state.’
The Natural ornon -juridical Social state may be
viewed asthe sphere of PRIVATE
RIGHT,andthe Civil
state may be specially regarded as
the sphere of PUBLIC
RIGHT. The latterstatecontains no moreand no other
Duties of mentowardseachother
thanwhat maybe
conceived in connection wit.h the former state ; the
Matter of PrivateRight is, inshort,the verysame in
both.TheLaws
of the Civil state,therefore, only turn
of the co-existence of men
upon the juridicalForm
under a common Constitution ; and in this respect these
Lawsmustnecessarilyberegardedand
conceiveda5
Public Laws.
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TheCivilUnion
(Unio civilis) cannot, in thestrict
Xociety; forthereis
no
sense, be properlycalleda
socialityin common between theRuler (imnperans) and
theSubject (subditus) underaCivilConstitution.They
are not co-ordinated as Associates in a Society with each
other,butthe
one is subordinated t o theother.
Those
who may be co-ordinated with one another must consider
themselves asmutuallyequal,
in so farastheystand
under common Laws. The Civil Union may therefore
be regarded not so much as being, but rather as making
a Society.

42.
The Postulate of Public Right.

From theconditions of Private Right in the Natural
state, there arises the Postulate of Public Right. It may
be thus expressed : ‘ I n therelation
of unavoidable
co-existencewithothers,thou
shaltpass from the state
of NatureintoajuridicalUnionconstitutedunderthe
condition of aDistributiveJustice.’ThePrinciple
of
thisPostulatemay
be unfoldedanalyticallyfromthe
conception of Right in theexternalrelation,contradistinguished from mere Might as Violence.
No one is under obligation to abstain from interfering
withthePossession
of others,unlesstheygivehima
reciprocal guarantee for the observance
of a similar abstentionfrominterferencewithhis
Possession. Nor does
he require to wait for proof by experience of the need of
this guarantee, in view of the antagonistic disposition of
others. H e is thereforeunder no obligation towait till
heacquirespracticalprudence
athis own cost; for he
can perceive in himselfevidence of thenaturalIn&and to
nation of men to playthemasteroverothers,
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disregardthe claims of theRight of others,whenthey
or Fraud. And
feel themselves their superiors by Might
thus it is notnecessary
towaitfor
the melancholy
experience of actual hostility; the individual is from the
firstentitledtoexercisearightfulcompulsiontowards
those who alreadythreaten him by theirverynature.
Qzcilibet pr~wumitur malus, dmec seeuritatem
dederit

oppositi.
So long as the intention to live and continue in this
state of externally lawless Freedom prevails, men may be
saidto do no wrong or injustice atall t o one alzother,
even when they wage war against each other. For what
seems competent as good for the one, is equally valid for
theother,as
if it were so by mutualagreement.
Uti
partes. de jure suo dkponunt,itu i u s est. Butgenerally
they must be considered as being in the highest state of
Wrong, as being and willing to be in
a condition which
is not juridical ; and in which, therefore, no one can be
secured against Violence, in the possession of his own.
The distinction between what is only formally and
what is also materially wrong and unjust,, finds frequent application in the Science of Right. An enemy
who, on occupying a besieged fortress,instead of
honourably fulfilhq the conditions of a Capitulation,
maltreats the garrison on marching out, or otherwise
violates the agreement, cannot complain of injury or
wrong if on another occasion the same treatment is
inflicteduponthemselves.But,
in fact,allsuch
actionsfundamentallyinvolvethe
commission of
wrong and injustice, in the highest degree ; because
they take all validity away from the conception
of
Right,andgive
up everything,as it were bylaw
ibelf,to savage Violence, andthusoverthrowthe
Rights of Men generally.

THE S C I E N C E O F R I G H T .
-0-

PART SECOND.

PUBLIC RIGHT.
THE SYSTEM OF THOSE LAWS WHICH REQUIRE
PUBLICPROMULGATION.

P U B L I C RIGHT.
THE PRINCIPLES OF R I G H T IK CIVIL SOCIETY.

43.
Definition and Division of Public Right.
PUBLIC
RIGHT embraces the whole of the Laws that
require to be universally promulgated in order to produce
ajuridical state of Society. It isthereforeaSystem
of
those Laws that are requisite for a People as a multitude
of men forming a Nation, or for a number of Nations, in
their relations to each other. Men and Nations, on
account of their mutual influence on one another, require
a juridical Constitution unitingthem under one Will, in
order that they may participate in what is right.-This
relation of the Individuals of aNation to each other,
constitutes THE CIVIL UNIONinthe social state;and,
viewed as a whole in relation to its constituent members,
it forms THE POLITICAL STATE(Civitas).
1. The State, as constituted by the common interest of
all to live in ajuridical union, is called, in view of its
form, the COMMONWEALTH
or the REPUBLICin the wider
sense of theterm
(Res publica htius sic dicta). The
Principles of Right inthis sphere, thus constitute the
first department of Public Right asthe RIGHTOF THE
STATE(jzcs Civitatis) or National Right.-2. The State,
again, viewed in relation to other peoples, is called a
L
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Power (potentiu), whence arises the idea of Potentates.
Viewed in relation t o the supposed hereditary unity of
the people composing it,theState
constitutesa Kation
(gem). Under the general conception of Public Right,
in addition to theRight of the individual State,there
thus arises another department of Right, constituting the
RIGHTOF NATIONS(jus gentizm) or International Right.-3. Further, as the surface of the earth is notunlimited
inextent,butis
circumscribed into a unity,National
RightandInternationalRight
necessarily culminate in
the idea of a UNIVERSAL
RIGHTOF MANKIND,
which may
be called ‘ Cosmopolitical Right ’ ( j u s cosmcpoliticum).
And National, International,and Cosmopolitieal Right
are so interconnected, that if any one of these three
possible forms of the juridicalRelationfails
to embody
the essentialPrinciples that ought t o regulate external
freedom by law, thestructure of Legislation reared by
the others will also be undermined, and the whole System
would at last fall to pieces.

P U B L I C RIGHT.
I.
RIGHT

OF

THE STATE

AND

CONSTITUTIONAL LAW.

(Jus Civitatis.)

44.
Origin of the Civil Union and Public Right.

IT isnot from any Experienceprior t'o theappearance
of an external authoritative Legislation, that we learn of
the maxim of natural violence among men, andtheir
eviltendency to engage in war with eachother.
Nor
is it assumed here that it is merely some particular
historical condition or fact, that makes public legislative
constraint necessary ; for however well - disposed or
favourable to Right men may be considered to be of
themselves, the rational Idea of a state of Society not yet
regulated by Right, must be taken as our starting-point.
This Idea implies that before a legal state of Society can
be publicly established, individual Men, Nations and
Statescan
never be safe against violence from each
is evidentfrom the consideration that
other;andthis
every one of his own Will naturally does what 8 M m 8 good
and right in his own eyes, entirely independent of the
opinion of others. Hence, unless the institution of Right
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is to be renounced, the first thing incumbent on m n is
to accept the Principle that it is necessary t o leave the
state of Nature,in
whicheveryone
follows his own
inclinations, and to form a union of all those who cannot
avoidcoming into reciprocalcommunication, andthus
subjectthemselves in common to the externalrestraint
of publiccompulsory Laws. Men thus enter into a Civil
Union,inwhicheveryonehas
it determinedbyLaw
whatshall be recognisedas his; andthisis secured t o
himbyacompetentexternalPowerdistinctfromhis
own individuality.Such
is theprimary Obligation, on
the part of all men, to enter into the relations of a Civil
State of Society.
The natural condition of mankind need not, on this
ground, be represented as a state of absolute Injustice, as
if there couldhavebeen
no otherrelationoriginally
amongmen butwhat was merelydeterminedby
force.
Butthisnatural
conditionmust be regarded, if it ever
existed, as a state of society that wasvoid of regulation
by Right (status justitia vacuzbs), so that if a matter of
Right came to be in dispute (jus controwmum), nocompetentjudge
was found t o &e an authorizedlegal
decision upon it. It is thereforereasonable thatany
one should constrain another by force, to pass from such
a non- juridicalstate
of life andenterwithinthe
jurisdiction of acivilstate of Society. For,although on
the basis of the ideas of Right heldbyindividualsas
such, external things may be acquiredbyOccupancy or
Contract, yet such acquisition is only provisory so long as
it has not yetobtained the sanction of aPublic Law.
Till this sanction is reached, the condition of possession
is not determined by any public Distributive Justice, nor
is it secured by any Power exercising Public Right.
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If men were not disposed to re,cognise any Acquisition at all as rightful-even
in a provisional wayprior toenteringintothe
Civilstate,thisstate
of
Society would itself be impossible. For the Laws
regarding the Mine and Thine in the state of Nature,
containformally thevery same thing as they prescribe in the Civilstate,when it is viewed merely
according torationalconceptions:only
that in the
forms of the Civil statethe
conditionsare
laid
downunderwhichtheformalprescriptions
of the
state of Natureattain
realizationconformable
to
DistributiveJustice. - Werethere,then,noteven
provisionally, anexternalMeumandTuum
inthe
state of Nature, neither would there be any juridical
Duties in relation t o them ; and, consequently, there
would be no obligation t o pass out of that state into
another.

45.
The Form of the State and it8 Three Powers.

A State (Cizitas) isthe union of anumber of men
underjuridical Laws. TheseLaws,assuch,are
to be
regarded as necessary b priori,-that is, as following of
themselves from the conceptions of external Right generally,-and
notasmerelyestablishedbyStatute,The
F O R M of theStateisthus
involved inthe Idea of the
State, viewed as it ought to be according to pure principles
of Right; andthis
ideal Form furnishesthenormal
criterion of every real union that constitutes a Commonwealth.
EveryStatecontainsin
itself THREE POWERS, the '
universal united Will of the Peoplebeing thus personified in a political triad. Theseare the Legislative Power,
the Emcutive Power, and the Judiciary POu,er.-l. The
Legislative Power of the Sovereignty inthe State,is
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embodied in the person of the Lawgiver ; 2 . the Executive
who
Poweris
embodied inthe
person of theRuler
administers theLaw;and
3. theJudiciary Power, embodied inthe person of theJudge,isthefunction
of
assigning every one what is his own, according tothe
Law (Potestaslcyislatoyia,rectoria
et jzcdiciayia). These
three Powers may be compared to the three propositions
in a practical Syl1ogism:"the Major asthe sumption
the Minor
laying down the universal Law of aWill,
presenting the cornmand applicable to an action according
to the Law as the principle of the subsumption, and the
Conclusion containing the Sentence or judgment of Right
in the particular case under consideration.

46.
The Legislative Power and the Members of the State.
The Legislative Power, viewed in its rational Principle,
can only belong to the united Will of the People. For, as
all Right ought to proceed from this Power, it is necessary
that its Laws should be unable to do wrong to any one
whatever. Now, if any one individual determines anything
in the State in contradistinctionto another, it is always
possible that he may perpetrate a wrong on that other *
but this is never possible when all determine and d e c r e v
what is to be Law to themselves. 'Volentinon $?tit injuria.'
Hence it isonly theunitedand
consenting Will of all
the People-in
so farasEach of them determines the
same thing about all, and All determine the same thing
about each-that
ought tohavethe
power of enacting
Law in the State.
TheMembers of a CivilSociety thus united forthe
purpose of Legislation, and thereby constituting a State,
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are called its CITIZENS
; andtherearethree
juridical
attributes that inseparably belong to them by Right. These
are-1.
Constitutional FREEDOM,astheRight of every
Citizen to have to obey no other Law than that to which
he has given his consent or approval ; 2. Civil EQUALITY,
as the Right of the Citizen to recognise no one as a
Superior among the people in relation to himself, except
in so far as such a one is as subject to his moral power
to impose obligations, as that other has power t o impose
obligations upon him ; and 3. Political INDEPENDENCE, as
the Right to owe his existence and continuance in Society
not to thearbitrary Will of another, buttohis
own
Rights and Powers as a Member of the Commonwealth;
and, consequently, the possession of a Civil Personality,
which cannot be represented by any other than himself.

.

The capability of Voting by possession of the
Suffrage, properlyconstitutes the political qualification of a Citizen as a Member of the State. But this,
again,presupposes the Independence or Self-sufficiency
of the individual Citizen among the people, as one who
is not a mere incidental part of the Conmonwealth,
but a Member of it acting of his own Will in community with others.The last of the three qualities
involved, necessarily constitutes the distinction between active and passite Citizenship ; although the
latter conception appears t o stand in contradiction to
the definition of a Citizen as such. The following
examples may serve to remove this difficulty. The
Apprentice of aMerchant or Tradesman, a Servant
who is not in the employ of theState, a Minor
(natzcralitcr vel civiliter), alI Women, and, generally,
every one who is compelled to maintain himself not
according t o his own industry, but as it is arranged
by others (theState excepted), are without Civil
Personality, and their exist,ence is only, as it were,
*
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incidentallyincludedintheState.TheWoodcutter
whom I employ on my estate ; the Smith in India
who carries his hammer, anvil, and bellows into the
houses where he is engaged t o work in iron, as disor Smith,
tinguishedfromtheEuropeanCarpenter
who can offer the independent products of his labour
as wares for public sale ; the resident Tutor as distinguished from t8he Schoolmaster; the Ploughman as
distinguished fromthe Farmer and such like, illustrate
the distinctioninquestion.
I n all these cases, the
former members of the contrast aredistinguished from
the latter by being mere subsidiaries of the Commonof it,
wealthandnotactiveindependentMembers
because theyare of necessitycommandedand
protected by others, and consequentlypossess no political
on
Self-sufficiencyin themselves.SuchDependence
the Will of others and the consequent Inequality are,
however,notinconsistent
withthe
Freedom and
Equality of the individuals as Men helping to constitutethe people. Much ratheris it the case that
it is only under such conditions,
that aPeoplecan
become a State and enter into a
CivilConstitution.
But all are not equally qualified to exercise the Right
of the Suffrage under the Constitution, and to be full
Citizens of the State, and not mere passive Subjects
under its protection. For, although they are entitled
the otherCitizens
to demand to betreatedbyall
according to laws of natural Freedom and Equality, as
passive parts of the State, it does not follow that they
ought themselves to have the Right to deal with the
State as active Members of it, to reorganize it, or to
take action by way of introducing certain laws. All
they have a right in their circumstances to claim, may
. be no more than that whatever be the mode in which
the positive laws are enacted, these laws must not be
contrary to the natural Laws that demand the Freedom of all the people and the Equality that is conformablethereto ; and it mustthereforebemade
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possible for them to raise themselves from this passive
to the condition of active
condition intheState,
Citizenship.

47.
Dignities in the State and the Original Contract.

'

; and as
All these three Powers in the State are DIGNITIES
necessarily arising out of the Iden of the State and essential generally to the foundation of its Constitution, they
areto be regardedas POLITICAL Dignities.They
imply
therelation betweenauniversalSOVEREIGN asHead of
the State-which according to the laws of freedomcan
be none other than the People itself united into a Nation
-and
the mass of theindividuals
of the Nation
as
.SUBJECTS. The formermember
of the relationis the
ruling Power, whose functionis to govern (imperalzs) ;
the latter is the
ruled Constituents of the State, whose
function is to obey (sdditi).
TheactbywhichaPeopleisrepresented
as constituting itself into a State, istermed THE ORIGINAL CONTRACW
This is properlyonly an outward mode of representing
the ideabywhich
therightfulness of the process of
organizing the Constitution,may be madeconceivable.
According to thisrepresentation,allandeach
of the
people
give
uptheirexternal
Freedom in order to
receive it immediatelyagainasMembers
of a Common&
wealth. The Commonwealth isthe
people viewed as
united altogether into a
State. And thus it is not to be
said that the individual in the State has sacrificed apart
of his inborn external Freedom for a particular purpose
;
but he has abandoned his wild lawless Freedom wholly,
in order to find all his proper Freedom again entire and
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undiminished, butintheform
of aregulatedorder
of
dependence, that is, in a Civil state regulated by laws of
Right.Thisrelation
of Dependence thus arises out of
his own regulative law-giving Will.

48.
Mutual Relations and Characteristics ,of the Three Powers.
Thethree Powers in the State, as
regards theirrelations to each other,are, therefore-( 1) co-ordinate with one
the one is thus
anotheras so manyMoralPersons,and
the Complement of the otherinthe
way of completing
theConstitution
of theState;
( 2 ) theyarelikewise
subordinate to oneanother, so thatthe onecannot at
the same time usurp the function of the other by whose
side it moves, each having its own Principle, and maintaining itsauthorityinaparticular
person, butunder
the condition of theWill of aSuperior;and,further,
(3) by the union of boththese
relations, they assign
distributivelytoeverysubjectintheStatehis
owu
Rights.
Consideredas t o their respectiveDignity, thethree
Powers may be thus described. The Will of the Sovereign
Legislator, in respect of whatconstitutestheexternal
Mine and Thine, is to be regarded as iryeprehensible; the
executive Function of the supreme Ruler is to be regarded
of the Szqremc
as irresistible ; and the judicial Sentence
Judge is to be regardedas
irreversible, beingbeyond
appeal.
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49.
Distinct Functions of the Three Powers. Autonomy of the
State.

1. TheExecutivePowerbelongsto
the Governor or
Regent of theState,whether
it assumes the form of a
Moral or Individual Person,as the King or Prince (rex,
princeps). This
Executive
Authority,
as
the
Supreme
Agent of theState,appointstheMagistrates,andprescribes the Rules to the people, in accordance with which
individualsmayacquireanythingormaintainwhatis
their own conformably tothe
Law,each
case being
brought
under
its application.
Regarded
as
Moral
a
Person, this Executive Authority constitutes the Government.TheOrdersissuedbytheGovernment
to the
People andtheMagistrates
as wellas
to thehigher
Ministerial Administrators of theState (gubernatio),are
Rescripts or Decrees, and not Laws; for they terminate in
the decision of particular cases, andaregivenforthas
unchangeable.AGovernment
actingasanExecutive,
and atthe sametimelaying
down the Lawas
the
LegislativePower, would be a Despotic Government,an&
patriotic
wouldhave to be contradistinguishedfroma
Government,A
patriotic Government,again, isto be
distinguished
from
a
paternal Government (regimen
paternale) which is the most despotic Government of all,
the Citizensbeingdealtwith
by it asmerechildren.
A
patriotic Government, however, is one in which the State,
while dealing with the Subjects as if they were Members
of aFamily,stilltreats
then1 likewiseasCitizens,
and
according to Laws that recognise their independence,
each individual possessing himself and notbeingdepen-

'
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(lent on the absoluteWill
of another besidehim
or
above him,
2. TheLegislative Authority oughtnot atthe same
time to be the Executive or Governor; for the Governor,
asAdministrator,shouldstandundertheauthority
of
4 the Law, andis boundby it under the supremecontrol
of the Legislator.
The
Legislative
Authority may
thereforedeprive
the Governor of hispower,depose
him, or reformhisadministration,butnot
puwish him.
This is the proper andonlymeaning
of the common
the Supreme Execusaying in England, ' The King-as
tive Power-cando
no wrong.' Foranysuch
application of Punishment would necessarily be an act of that
veryExecutivePower
to which the supremeRightto
compel according to Law pertains, and which would itself
.be thus subjected to coercion ; which is self-contradictory.
3. Further,neitherthe
LegislativePowernor
the
Executive Power ought to exercise the judicial Function,
but only a.ppoint Judges as Magistrates.
It is the People
who oughttojudgethemselvcs,throughthose
of the
Citizens who are electedbyfree Choice astheir Representatives for this purpose, and evenspecially for every
processor cause. For the judicialSentenceisaspecial
act of public Distributive Justice performed by a Judge
or Court as a constitutional Administrator of the Law, to
aSubjectasone
of the People.Such
an actisnot
investedinherentlywiththe
power todetermineand
assign to anyonewhat is his. Everyindividualamong
the peoplebeingmerelypassive
in thisrelationto
the
SupremePower, eithertheExecutiveorthe
Legislative
Authoritymight do him wrong in theirdeterminations
in cases of dispute regarding the property of individuals.
It would notbe the peoplethemselves who thus deter-
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mined, orwho pronounced the judgments of ‘guilty ’ or
For it is
tothedetermination
of this issue ina cause, thatthe
Courthas to applythe Law ; and it is bymeans of
the Executive Authority, that the Judge holds power to
assign toeveryonehis
own. Hence itisonlythe
People that properlycanjudge
in a cause-although
indirectly-byRepresentativeselectedanddeputedby
themselves, as in a Jury,-It
would even be beneath the
dignity of the Sovereign Head of theStatetoplaythe
Judge; for this wouldbe to put himself into a position
in which it wouldbe possible to do Wrong, and thus to
subject himself tothe demand for an appeal to astill
higherPower (a rege male infomnto ad reyem melius
informandunt).
It is by t.he co-operation of these three Powers-the0
Legislative, theExecutive,andthe
Judicial-that
the
State realizes its Autonomy. ThisAutonomyconsists in
its organizing, forming, and maintaining itself in accordancewiththe
Laws of Freedom. Intheir union the
Welfare of the State is realized. Xalus rei-publica:suprema
Zcx. By thisisnotto
beunderstoodmerely
theindividual well-being and happiness of the Citizens of the
State ; for-as Rousseau asserts-this End may perhaps
be moreagreeablyand
more desirablyattained inthe
state of Nature, or evenunderadespoticGovernment.
But the Welfare of the State as its own Highest Good,
signifies that condition in which the greatestharmony
isattained between itsConstitutionandthePrinciples
of Right,-a
condition of theState whichReasonby
a Categorical Imperative makes
it obligatory upon us to
strive after.

‘ notguilty ’ regardingtheirfellow-citizens.
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COKSTITUTIONAL
AND JURIDICAL
CONSEQUENCES
ARISISG
FROM THE

NATURE
OF

THE

CIVIL UNIOX.

A. Right of the SupremePower,Treason ; Dethronement ;
Revolution ; Reform.
TheOrigin of the SupremePower is PracticaZZy inscrutable by the People who are placed
under
its
authority. I n other words, the Subjectneednot
reason
too curiously in regard toits
origin inthe practical
relation, as if the Right of the obedience due t o it were
t o bedoubted (jus contracersum). Forasthe People, in
order t o be able to adjudicatewitha
title of Right
regarding the SupremePower
intheState,must
be
regarded as already united under one
common legislative
AVill, it cannotjudgeotherwisethanasthepresent
SupremeHead
of theState (sumnzus imperans) wills.
t o whetheranactual
The question has beenraisedas
Contract of Subjection (pactum subjectionis civilis)
originallypreceded the CivilGovernmentasafact
; or
whether the Power arose first, and the Law only followed
afterwards,ormayhave
followed inthis
order. But
suchquestions,asregards
the Peoplealreadyactually
livingunder the Civil Law, areeitherentirelyaimless,
or evenfraughtwithsubtledanger
t o theState.For,
should the Subject, after
having
dug
down to the
ultimateorigin of theState,risein
opposition to the
present ruling Authority, he would expose
himself as a
Citizen, according to the Law and with f u l l Right, to be
punished,destroyed, or outlawed. A Lawwhich is so
holyandinviolable that it is practically a crimeeven
to cast doubt upon it, or to suspend its operation for a
moment, is represented of itself asnecessarilyderived
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from some Supreme, unblameable Lawgiver. Andthis
isthe meaning of the maxim, ‘All Authority is from
God;’ which proposition does not express the historical
foundation of the Civil Constitution, but anideal Principle of the Practical Reason. It may be otherwise
rendered thus, ‘ I t isa Duty to obey the Law of the
existing Legislative Power, be its origin what it may.’
Hence it follows, that the Supreme Power in the State
has only Rights, and no (compulsory) Duties towards the
Subject.-Further, if the Ruler or Eegent, as the organ
of the Supreme Power, proceeds in violation of the
Laws, as in imposing taxes, recruiting soldiers, and so on,
contrary to the Law of Equality in the distribution of
the political burdens, the Subject may oppose compZainls
and objections (yrewamina) to this injustice, but not active
resistance.
There cannot even be an Article contained inthe
political Constitution that would make it possible for a
Power in the State, in case of the transgression of the
Constitutional Laws by the Supreme Authority, to resist
or even torestrict it in so doing. For, whoever would
restrict the Supreme Power of theState
must have
more, or at least equal power as compared with the
Power that is so restricted ; and if competent to command the subjects to resist, such a one would also have
to be able to protect them, and if he is to be considered
in every case, he may
capable of judging whatisright
also publicly order Resistance. But such a one, and not
the actual Authority, would then be the Supreme Power ;
which is contradictory. The Supreme Sovereign Power,
then, in proceeding by a Minister who is at the
same
time the Ruler of the State, consequently becomes
despotic ;-and the expedient of giving the People to

I
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imagine - when theyhaveproperlyonlyLegislative
influence"thattheyactbytheirDeputies
byway of
limitingthe Sovereign Authority,cannot so maskand
disguise theactualDespotism
of suchaGovernment
that it willnotappear
inthe
measuresandmeans
adopted by the Minister to carry out hisfunction.The
.Z:eople, whilerepresented by theirDeputiesin
Parliament,undersuchconditions,mayhave
in thesewarrantors of theirFreedomandRights,
personswho are
keenly interested on their own account and their families,
for the benefit of his
and who look to suchaMinister
influence inthe Army,Navy,andPublic
Offices. And
hence,instead of offering resistance to theundue pretensions of the Government-whose publicdeclaratjons
ought to carry a prior accordon the part of the people,
which,however,cannot be allowed in peace,-they are
rather always ready t o play into the hands of the Government. Hence the so-called limited political Constitution, '
asaConstitution
of theinternalRights
of theState,
is anunreality ; andinstead of beingconsistentwith
Right, it is only aPrinciple of Expediency.And
its
aim is not so much t o throw all possible obstacles in the
way of apowerfulviolator
of popularRights by his
arbitraryinfluenceupon
the Government, as rather to
cloak it over under the illusion of a Right of opposition
conceded to the People.
Resistance on the part of the People to the Supreme
Legislative Power of the State, is in no case legitimate ;
for it is only by submission to the universal Legislative
Will, thata
condition of lawandorder
is possible.
Hencethere is no Right of Sedition,andstill
less of
Rebellion,belonging
tothe People. And least of all,
when the SupremePower is embodied in an individual
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Monarch, is there any justification, under the pretext of
hisabuse of power, for seizing hisPersonortaking
awayhisLife
(monarc~onaaehisnlus sub specie tyrannicidii). The
slightest
attempt
of this
kind
is Bigh
Z'rcason (proditio enzinens) ; andaTraitor
of thissort
overth9"ow of his country
may
be
who aims atthe
punished, as a political parricide,even withDeath.
Ijy
istheduty
of the Pedple to bear anyabuse of the
conSupremePower,eventhen
tho,ugh it shouldbe
sidered t o be unbearable.And
the reason is, thatany
Resistance of the
highest
Legislative Authority
can
never but be contrary to the LaJT, andmust evenbe
regarded as tending to destroy the whole legal Constitution. In' order t o be entitledto offer suchResistance,a
Pubfic Lawwouldbe
required to permit it. Butthe
SupremeLegislation wouldby such a Law cease to' be
supreme,and
the PeopleasSubjectswould
be made
sovereign over that t o which they are subject; which is
contradiction.
a
Andthecontradiction
becomes more
apparent when the question isput: Who isto be theJ
Judgeina
controversybetween
the People andthe
Sovereign ? For the Peopleand the Sovereign are to be
constitutionally or juridicallyregarded as twodifferent
Moral Persons;
but
the
question
shows
that t h q
Peoplewould thenhave to be theJudgeintheir
own
cause.-See Supplementary Explanations, IX.
The Dethronement of a Monarch may be also conceivedasa voluntary abdication of the Crown, and
aresignation of his power intothehands
of the
of
People ; or it might be adeliberatesurrender
thesewithoutanyassault
on the royal person, in
order that the Monarch may be relegated into private
life. But, however it happen,forciblecompulsion
of it, on the part of the People, cannot be justified
M
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under the pretext of a ' Right of Necessity' (CCCSZLS
necessitatk) ; and least of all can the slightest Right
'be shown for punishing the Sovereign on the ground
of previous maladministration. For all that has been
already done in the quality of a Sovereign, must be
regarded as done outwardly by Right ; and, considered
as the source of the Laws, the Sovereignhimself
can dono wrong. Of allthe abominations in thf:
overthrow of a State by Revolution, even the murder
or assassination of the Monarch is notthe worst.
For that may be done by the People out of fear, lest
if he is allowed t o live, he may again acquire power
and inflict punishment upon them ; and so it may be
done, not as an act of punitive Justice, but merely
from regard to self-preservation. It is the formal
Execution of aMonarch that horrifiesa soul filled
with ideas of human right ; and this feelingoccurs
again and again as often as the mind realizes t,he
scenes that terminated the fate of Charles I. or Louis
XVI. Now how is this Feeling to be explained ?
It isnot a mere esthetic feeling, arising from t'he
working of the Imagination, nor from Sympathy, produced by fancying ourselves inthe place of the
sufferer. On the contrary, it is a moral feeling
arising from the eatire subversion of all our notions
of Right. Regicide, in short, is regarded as a Crime
which always remains such, and cannever be expiated
(crimen inmortale, inexpiabile); and it appears to
resemble that Sin which the Theologians declare can
neither be forgiven in this world nor in the next.
The explanation of this phenomenon in the human
mind appears to be furnished by the following reflections upon it ; and they even shed some light upon
the Principles of Political Right.
Every Transgression of a Law only can and must
be explained as arising from a Maxim of the transgressor making such wrong-doing his rule of action ;
for were it. not committed by him as a free Being, it
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could not be imputedto him. But it isabsolutely
impossible to explain how any rationalindividual
forms such a Maxim against the clear prohibition of
the lawgivingReason ; for it is only events which
happen according to the mechanical laws of Nature
that are capable of explanation.Nowatransgressor
or criminal may commit his wrongdoing eitheraccordingtothe Maxim of a Rule supposed to be valid
objectively and universally, or only as an Exception
from the Rule by dispensing with its obligation for
the occasion. In the latter case, he only diverges from
the Law, although intentionally. He may, a t the
same time, abhor his own transgression, and without
formally renouncing his obedience to the Law only
wish to avoid it. In the former case,however, he
rejects the authority of the Law itself, the validity of
which, however, he cannot repudiate before his own
Reason,evenwhile
he makes it hisRuletoact
against
it.
His Maxim is therefore not merely
defective as being negatively contrary to the Law, but
it is even positively illegal,as being diumet&aUy
contrary and in hostile opposition to it. So far as we
can see intoand understand the relation, it would
appear as if it wereimpossible for men to commit
wrongs and crimes of a wholly useless form of wickedness, andyetthe
idea of such extreme perversity
cannot beoverlooked in a System of Moral Philosophy.
There is thus a feeling of horror at the thought of
the formal Execution of a Monarch by Ais People.
And the reamn of it is, that whereas an act of Assassi-.
nation must be considered as only an emeption from
the Rule which has been constituted a Maxim, such
an Execution must be regarded as acomplete perversion of the Principles that should regulate the
relation betweenaSovereign and his People. For it
makes the People, who owe their constitutional existence to the Legislation that issued from the Sovereign,
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to be the Rulerover him. Hence mere violence is thus
elevated with bold brow, and as it were by principle,
above the holiest Right ; and, appearing like an abyss
to swallow up everything without recall, it seems like
suicide committed by the Stateupon itself, and a crime
that is capable of no atonement. There is therefore
reason to assume that the consent that is accorded to
such executions is not really based upon a supposed
Principle of Right, but only springs from fear of the
vengeance that would be taken upon the People were
the same Power torevive again in the State.And
hence it may be held that the formalities accompanying them,have only been put forward in order to give
these deedsalook of Punishment from the accompaniment of' a judicial pvocess, such as could not go
along with a mere Murder or Assassination. But
such a cloaking of the deed entirely fails of its purpose, becausethis pretension on the part of the People
is even worse than Murder itself, as it implies a
principle which would necessarily make the restoration of a State, when once overthrown,an impossibility.

An alteration of the still defective Constitution of the
State may sometimes be quite necessary, Butallsuch
changes ought only to proceed from the Sovereign Power
in the way of Reform, and are not to be brought about
by the people in the way of Revolution ; and when they
take place, they should only affect the Executive, and not
the Legislative Power. A political Constitution which is
so modified that the People by their Representatives in
Parliamentcanlegally
resist the Executive Power and
its representative Minister, is called a Limited Constitution. Yet even undersuch a Constitution there is no
Right of active Resistance, a8 by an arbitrary combination
of the People to coerce the Government into a certain
active procedure ; for this would be to assume to perform

THE
PRINCIPLES

,

. . ..

OF PUBLIC RIGHT.

181

anact of the Executive itself. Allthat can rightly be
allowed, is only a negative Resistance, amounting to an
act of Refusal on the part of the People to concede all
the demands which the Executive may deem it necessary
to make in behoof of the political Administration. And
if this Right were never exercised, it would be asure
sign that the People were corrupted, their Representatives
venal, the Supreme Head of the Government despotic,
and his Ministers practically betrayers of the People.
Further, whenon the success of a Revolution a new
Constitution has been founded, the unlawfulness of its
beginning and of its institution cannot release the Subjects from the obligation of adapting themselves, as good
Citizens, to the new order of things ; and they are not
entitled to refuse honourably to obey the authority that
has thus attained the power in the State. A dethroned
Monarch, who has survived such a Revolution, is not to
be called to account on the ground of his former administration ; and still less may he be punished for it, when
withdrawing into the private life of a citizen he prefers
his own quietand the peace of theState to theuncertainty of exile, with the intention of maintaining his
claims for restoration at all hazards, and pushing these
either by secret counter-revolution or by the assistance
of other Powers. However, if he prefers to follow the
latter course, his Rights remain, because the Rebellion
that drove him from his posit'ionwas inherently unjust.
But the question then emerges as to whether other Powers
have the Right to form themselves into an alliance in
behalf of such a dethroned Monarch merely in order not
to leave the crime committed by the People unavenged,
or t o do away with it as a scandal to all the States ; and
whetherthey are therefore justified and called uponto
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restore by force to another State a formerly existing
Constitution thathas beenremoved
by a Revolution.
The discussion of this question, however, does not belong
to this department of Public Right, but to the following
section, concerning the Right of Nations.

B. Land Bights. Secular and Church Lands. Rights of
Taxation ; Finance ; Police ; Inspection.
Is the Sovereign, viewed as embodying the Legislative
Power, to beregarded as the Supreme Proprietor of the
Soil, or only as the Highest Ruler of the People by the
laws 1 As the Soil is the supreme condition under which
it is alone possible to have external things as one's own,
its possible possession and use constitute the first acquirable basis of external Right. Hence it is thatall such
Rights must be derived from the Sovereign as Over-lord
and Paramount Superior of the Soil,or, as it may be
betterput,
as the Supreme Proprietor of the Land
(Dominus terrilorii). ThePeople,asforming the mass.of
the Subjects, belong to the Sovereign as a People ; not in
the sense of his being theirProprietor in the way of
Real Right, but as their Supreme Commander or Chief in
the way of Personal Right. This Supreme Proprietorship, however, is only an Idea of the CivilConstitution,
objectified to represent, in accordance with juridical conceptions, the necessary union of the private property of
allthe people under a public universal Possessor. The
relation is so represented in order that itmay form a basis
for the determination of particularRights in property.
It does not proceed, therefore, upon the Principle. of
mere Aggregath, whichadvances empirically from the
parts to the Whole, but from the necessary formal prin-
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ciple of a Division of the Soil according to conceptions
of Right. I n accordance with this Principle, the Supreme
Universal Proprietorcannothaveanyprivateproperty
in anypart of the Soil ; for otherwise he would make
himself aprivate Person. Private property inthe Soil
belongs only to the People, taken distributively and not
collectively ;-from which condition, however, a nomadic
people must be excepted as havingnoprivateproperty
atallinthe
Soil. The Supreme Proprietor accordingly
ought not t o hold private Estates, either for private use
or for the support of the Court. For, as it would depend
upon his own pleasure how far these should extend,
theState would be in danger of seeing all property in
the Land taken into the hands of the Government, and
allthe Subjects treated as bondsmen of the Soil (glebce
adscripti).As
possessors only of what was theprivate
property of another, they might thus be deprived of all
freedom and regarded as Serfs or Slaves. Of the Supreme
Proprietor of the Land, it may be said that hepossesses
nothing as his own, except himself; for if he possessed
things intheState
alongside of others,dispute
and
litigation wouldbepossible withtheseothers
regarding
those things, and there would be no independent Judge
tosettlethe
cause, Butit may be also said that he
possesseseverything ; for hehas the Supreme Right of
Sovereignty over the whole People, to whom all external
things severally (cZivisim) belong; and as such he assigns
distributively to every one what is to be his.
Hencetherecannot be any Corporation in the State,
nor any Class or Order, that as Proprietors can transmit
the Land for a sole exclusive use t o the following generations for alltime (ad in$nitam), according to certain
fixed Statutes. The State may annuland abrogate all
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suchStatutes at any time, only underthe condition of
indemnifying survivors for theirinterests.The
Order of
Knights, constituting the nobility regarded as a mere
rank or class of specially titled individuals, as well as
,the Order of the Clergy, called the Church, are both
subject tothis relation. They can never be entitled by
any
hereditary
privileges with which they
may
be
favoured, to acquire an absolute property inthe soil
transmissible to their guccessor8. They can only acquire
the use of such property for thetime being. If Public
Opinion has ceased, on account of other arrangements, to
impel theStatetoprotect
itselffromnegligence
in the
national defence by appeal to the military honozcr of the
knightly order, theEstates granted onthat condition
may be recalled. And, in like manner, the Church Lands
orSpiritualitiesmay bereclaimedby the State without
scruple, if Public Opinion has ceased to impel the
members of the State to maintain Masses for the Souls of
the Dead, Prayers for the Living, and a multitude of
Clergy, as means to protect themselvesfrom eternal fire.
But in both cases, the condition of indemnifying existing
interests must beobserved.Thosewho
in this connection fall under the movement of Reform, are not entitled
to complain that their property is taken from them ; for
the foundation of their previouspossession lay only in
the Opinion of the People, andit can be valid only so
long asthis
opinion lasts. As soon as
this
Public
Opinion in favour of such institutions dies out, or is even
extinguished in the judgment of those who havethe greatest
claim by their acknowledged merit to lead and
represent it,
the putative proprietorship in question must cease, as if
by a public appeal made regarding it to the State (arqe
nmle informato ad regem melizls informandurn).
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On this primarily acquired Supreme Proprietorship
in
the Land, rests theRight of the Sovereign,asuniversal
Proprietor of the country, to assess the private proprietors
of the Soil, and to demand Taxes, Excise, and Dues,or the
suchasmay
be
performance of Service totheState
required in War. Butthis is to bedone so thatitis
actuallythePeoplethat
assess themselves, this being
the only mode of proceeding according to Laws of Right.
Thismay beeffected throughthe medium of the Body
of Deputies who represent the People. It is alsopermissible, in circumstances in which theStateisin
imminentdanger,to
proceed byaforcedLoan,asa
Rightvested inthe Sovereign,although this may be a
divergence from the existing Law.
UponthisPrinciple
is alsofounded
the Right of
administering
the
National
Economy,
including
the
Financeandthe
Police. ThePolice
has specially to
careforthePublic
Xafdy, Convenience, and Decency.
As regards thelast of these,-the
feelingornegative
taste for public Propriety,-it
isimportant thatit be
notdeadenedbysuchinfluencesas
Begging, disorderly
Noises, offensive Smells, public Prostitution (Venus mlgivaga), or other offences against the MoralSense,as
it
greatly facilitates the Government in the task of regulating the life of the People by law.
For the preservation of the State there further belongs
to it Right
a
of Inspection (jus inspectionis), which
entitles the public Authority to see that no secret Society,
political or religious, exists among the people that can
esert prejudicial
a
influence
upon the public Weal.
Accordingly, when it is requiredby the Police, no such
secretSocietymayrefuse
t o layopen its constitution.
But the visitation andsearch of privatehousesbythe
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Police, can only be justified in acase of Necessity; and
in every particular instance, it n u s t be authorized by a
higher duthority.

C. Relief of the Poor.

Foundling Hospitals,

The

Church,
The Sovereign, asundertaker
of theduty
of the
People, has the Right to tax
then1forpurposesessentially connected withtheir own preservation.Suchare,
in particular, the Relief of the Poor, Foundling Asylums,
and Ecclesiastical Establishments, otherwise designated
charitable or pious Foundations.
1. The People have infactunited
themselves by
their common Will into aSociety, which has to be perpetually maintained;and for this purpose theyhave
subjected themselves to the internal Power of the State,
in order to preserve the members of this Society even
when theyarenotabletosupport
themselves. By the
fundamentalprinciple of the State, the Government is
justified andentitledto
compelthose who are able, to
furnishthe means necessary to preserve those who are
not themselves capable of providing for the most necessarywants
of Nature. For the existence of persons
with property in the State, implies their submission under
it for protection and the provision by the State of what
is necessary for theirexistence;and
accordingly the
State founds a Right upon an obligation on their part to
contribute of their means for the preservation of their
fellow-citizens. This may be carriedout by taxingthe
Property or the commercial industry of the Citizens, or
by establishing Fundsand drawing interest from them,
not for the wants of the State as such, which is rich, but
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for those of the People. Andthisisnotto
bedone
merelyby
oolwatary contributions,but
by compdsory
exactionsasState-burdens, for we arehereconsidering
only the Right of theStateinrelationtothe
People.
Among the volwntary modes of raising such contributions
Lotteries oughtnot to be allowed,because theyincrease
the number of those who are poor, and involve danger to
the publicproperty.-Itmaybeasked
whetherthe
Relief of the Poorought
to beadministeredout
of
currentcontributions, so that everyageshouldmaintain
its own Poor; or whether this were better done by means
of permanent funds andcharitableinstitutions,suchas
Widows’ Homes,Hospitals, etc. ? And if the former
method is the better, it may also be considered whether
the meansnecessary are to beraisedbyalegalAssessment rather thanby Begging, which is generally nigh akin
to robbing. The former method must in reality be regarded
as the only one that is conformable to the Eight of the
State,whichcannotwithdraw
its connectionfrom any
one who has to live. For a legal current provision does
notmake the profession of poverty a means of gain for
the indolent,asisto
be feared is the casewithpious
Foundationswhentheygrowwith
the number of the
anunjust or
poor;nor can it be chargedwithbeing
unrighteousburdenimposed by the Government on the
people.
2. The Statehas alsoa Right to imposeupon the
People theduty
of preservingChildrenexposedfrom
want or shame, and whowould otherwise perish; for it
cannot knowingly allow this increase of its power to be
destroyed,howeverunwelcome in some respects it may
be. But it is a difficult question to determinehowthis
may most justly be carried out. It might be considered
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whether it would not be right to exact contributions for
this purposefrom the unmarriedpersons of both sexes
who are possessed of means, as being in part responsible
for the evil; and further, whether the end in view would
be bestcarriedout by FoundlingHospitals, or in what
other way consistentwithRight.
Butthisisa
problem
of which no solutionhas yet beenoffered that does not
in some measure offend against Right or Morality.
3. The ChuvcJt, ishereregardedas
an Ecclesiastical
Establishment merely, and as such
it must be carefully
distinguishedfromReligion,whichas
aninternal mode
of feeling lies wholly beyond the sphere of the action of
the Civil Power. Viewed as anInstitution for public
Worship foundedfor the people,-towhose
opinion or
conviction it owes its origin,-the Church Establishment
responds toarealwantinthe
State. This is.the need
felt by the people to regardthemselvesasalsoSubjects
of aSupreme Invisible Power to which theymustpay
homage, andwhichmayoftenbebrought
intoa very
undesirable collision with the Civil Power. TheState
has therefore a Right in this relation ; but it is not to be
regarded as the Right of Constitutional Legislation in the
Church, so as t o organize it asmay seem mostadvantageous for itself, or to prescribe and commandits faith and
ritual forms of worship (&US) ; for all this must be left
entirely t o the teachers and rulers which the Church has
chosenfor itself. Thefunction of the State in this connection, only includes the negative Right of regulating the
influence of these public teachers upon the visible political
tothe
Commonwealth, that it maynotbeprejudicial
publicpeace andtranquillity.ConsequentlytheState
has to take measures, on occasion of any internal conflict
inthe Church, or onoccasion of any collision of the
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severalChurcheswith
each other, that Civil concord is
not endangered; and this Right falls within the province
of the Police. It is beneath the dignity of the Supreme
Power to interpose in determining what particular faith
the Church shall profess, or to decree that a certain faith
shall be unalterably held, and that the Church may not
reform itself. For
in
doing so, the Supreme
Power
wouldbe mixing itself up in a scholasticwrangle, on a
footing of equality with its subjects ; the Monarch would
be making himself a priest; and the Churchmenmight
evenreproach the SupremePowerwithunderstanding
nothingaboutmatters
of faith.Especially
would this
hold in respect of any prohibition of internal Reform in
the Church ; for whatthe Peopleasa
whole cannot
determine upon for themselves, cannot be determined for
the Peopleby the Legislator.But
no Peoplecanever
rationally determine that they will never advance farther
in their insight into matters of faith, or resolve that they
will never reform the institutions of the Church ; because
this wouldbeopposed
tothehumanityintheir
own
persons,and totheir highestRights.Andtherefore
the
SupremePowercannot
of itself resolveanddecree
in
thesematters for the People.-As
regards the cost of
maintaining the Ecclesiastical Establishment, for similar
reasons this must be derivednotfrom the publicfunds
of the State,but from the section of the People who
profess the particular faith of the Church; and thus only
ought it tofallasa
burden on the Community.-See
Supplementary Explanations,VIII.
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D. The Right of assigning Ofaces and Dignities in
the State.
The Right of the Supreme Authority in the State also
includes :
1. The Distribution of Oflces, as public and paid em-,
ployments ;
2. The Conferring of Dignities, as unpaid distinctions
of Rank, founded merely on honour, but establishing a
gradation of higher and lower orders inthe political
scale;thelatter,although
free in themselves,
being
under obligation determined by the public law to
obey the former so far as theyare
also entitledto
command ;
3. Resides these
relatively
beneficent Rights,
the
Supreme Power in the Stateis also invested withthe
Right of administering Punishmcnt.
As regards Civil Ofices, the question arises as to
whether the Sovereign hasthe Right,after bestowing
an office on an individual,to take it again away at his
mere pleasure, without any crime having been committed
by the holder of the office. I say, No. For what the
united Will of the People would never resolve regarding
their Civil Officers,cannot (constitutionally) be determined
by the Sovereign regarding them. The People have to bear
the cost incurred by the appoinfment of an Official, and
undoubtedly it must be their Will that any one in Office
should becompletely competent for its duties. But such
competency can only beacquiredbyalongpreparation.
and training, and this processwouldnecessarilyoccupy
the time that would be required for acquiring the means
of support by a different
occupation.
Arbitraryand
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frequent changeswouldtherefore,
asarule,havethe
effect of filling Offices withfunctionarieswhohavenot
acquired theskillrequiredfortheirduties,and
whose
judgmentshadnotattainedmaturity
bypractice.
All
this is contrary t o the purpose of the State. And besides
i t is requisite in the interest of the People, that it should
be possible for every individual to rise from a lower office
to the higher offices, as these latter would otherwise fall
into incompetent
hands,
andthatcompetent
officials
generallyshouldhave
some guarantee of life-long provision.
Civil Dignities include not only such as are connected
withapublic
Office, but alsothosewhichmake
the
possessors of them without any accompanying services to
the State, members of a higher class or rank. The latter
constitute the hTobility, whose members are distinguished
from the common citizens who form the mass of the
People.The
rank of theNobility is inheritedbymale
descendants;andthese
againcommunicate it to wives
who arenotnoblyborn.Femaledescendants
of noble
do notcommunicate
theirrankto
families,however,
husbands who arenot of noblebirth, buh they descend
themselves intothe common civil status of the People,
Thisbeing so, the question then emerges as towhether
the Sovereignhas theRight to founda hereditary rank
and class, intermediatebetweenhimselfandtheother
Citizens ? The import of this question does not turn on
whether it is conformable tothe prudence of 6he Sovereign,
from regard to his own andthe People’s interests, to
have such an institution ; but whether it is in accordance
with theRight of the People that theyshould have a
class of Personsabovethem, who, whilebeingSubjects
like themselves, are yet born as their Commanders, or at
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least
as
privileged
Superiors
? The answer to
this
question,as in previousinstances, is to bederivedfrom
the Principle that ‘what the Peopleas constituting the
wholemass of the Subjectscould not determineregarding themselves andtheir associatedcitizens,cannotbe
constitutionallydetermined by the Sovereignregarding
the People,’Nowa
hereditary Nobility is a Rank which
takes precedence of Merit and is hopedfor without any
good reason,-a thing of the imagination without genuine
reality. For if an Ancestor had merit, he could not
transmit it to his posterity, but they must always acquire
it forthemselves.
Nature has in fact not so arranged
that the Talent and Will which give rise to merit in the
State, are hereditary. And because it cannot be supposed
of any individual that he will throw awayhis Freedom,
it is impossible that the common Will of all the People
should agree to such a groundless Prerogative, and hence
the Sovereign cannot make it valid.-Itmayhappen,
however, that such an anomalyas that of Subjectswho
wouldbemore
than Citizens, in the manner of born
Officials or hereditaryProfessors, has slipped into the
ulechanism of the Government in olden times, as in the
case of the Feudal System,whichwasalmost
entirely
organized with reference toWar.Under
such circumstances, theState cannotdealotherwise with thiserror
of a wrongly institutedRank in its midst, than by the
remedy of a gradual extinction through hereditary positions being left unfilled astheyfall vacant. The State
has therefore the Right provisorily to let a Dignity in
Title continue, until the Public Opinion matures on the
subject. And this will thus passfrom
the threefold
division into Sovereign,Nobles, and People, to the twofold and only natural division into Sovereign and People.

,
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No individual intheState
can indeed be entirely
without Dignity; for he has at least that of being a
Citizen, except when he has lost his Civil Status by a
Crime. As a Criminal heis still maintained in life, but
he is made the mere instrument of the Will of another,
whether it be the Stateor a particular Citizen. I n the latter
position, in which he could only be placed by a juridical
judgment, he would practically become a X'ave, and would
belong as property (dominium) to another, who would be
not merely hisMaster (herus) but his Owner (dominus).
Such an Owner would be entitled to exchange or alienate
him as athing, to use him at will except forshameful
purposes, and t o dispose of his Powers, but not of his Life
and Members. No one can bind himself tosucha condition of dependence, as he would thereby cease to be a
Person, and it is only as a Person that he can make a
Contract. It may, however, appear that one man may
biud himself t o another by a Contract of Hire,to discharge acertain service thatis permissible inits kind,
but is left entirely undetermined as regards its measure
or amount;andthat
as receiving wages or board or
protection in return,he
thus becomes only a Servant
subject totheWill
of aMaster (sz~bditus)and nota
Slave (sewus). Rut this isan illusion. For if Masters
are entitledto use the powers of such subjects at will,
they may exhaust these powers,-as has been done in the
case of Negroes inthe Sugar Islands,-and
they may
thus reduce theirservants to despair and death. But
this would imply that they had actually given themselves
away to their Masters as property ; which, in the case of
persons is impossible. A Person can therefore only contract to perform work that is defined both in quality and
quantity, either as a Day-labourer or as a domiciled Subject.
B
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In the latter case he may enter into a Contractof Lease for
the use of the land of aSuperior,givinga
definite rent
or annual return for its utilization by himself, or he may
contract for hisserviceasaLabourerupon
the land.
But he does not thereby make himself a slave, or a bondsman, or a serf attached to the soil (glebce adscriptz~s),as he
would thus divest himself of his personality ; he can only
or at mostaheritable
Lease.
enter into atemporary
And even if bycommittingaCrime
hehas personally
become subjected toanother,thissubject-condition
does
not become hereditary ; for he has only brought it upon
himselfby his own wrongdoing.Neithercanone
who
has been begotten by a slave
be claimed as property on
theground
of the cost of his rearing,becausesuch
rearingis an absolute dutynaturallyincumbentupon
parents ; and in case theparents be slaves, it devolves
upon theirmasters or owners, who, inundertaking the
possession of suchsubjects,havealsomadethemselves
responsible for the performance of their duties.
'

E. The Right of Punishing and of Pardoning.

I. THERIGHTOF PUNISHING.
.

The Right of administeringPunishment, is the Right
of the Sovereign as the SupremePower to inflict pain
upon a Subject on account of a Crime committed by him.
TheHead of theStatecannot
therefore be punished ;
Jbut his supremacymay be withdrawnfrom ,him. Any
him who
Transgression of the publiclawwhichmakes
commies it incapable of beingaCitizen,constitutesa
Crime, either simply as a private Crime (crinten),or also
as a public Crime (crimen publicum). Private crimes are
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dealt wit,h by a Civil Court ; Public Crimes by a Criminal
Court.-Embezzlementor
peculation of money or goods
entrustedin trade, Fraudin purchase or sale, if done
before the eyes of theparty whosuffers, arePrivate
Crimes.
On
the otherhand,
Coining false money or
forging Bills of Exchange, Theft, Robbery, etc., are Public
Crimes, because the Commonwealth, and not merely some
particular individual, is endangered thereby.
Such
Crimes may be divided into those of a base character
(indolis abject@)and those of a violent character (indOli3
violentice).
Judicial or Juridical Punishment (poma forensis) is
t o be distinguished from Natural Punishment ( p m a
naturalis), in which Crime as Vice punishes itself, and
does not as such come within the cognizance of the
Legislator. Juridical Punishment can never be administered merely as a means for promoting another Good
either with regard tothe Criminal himself or to Civil
Society, butmust in all cases be imposed only because
the individual on whom it is inflicted hascommitted a
Crime. For one man ought never to be dealt with merely
as a means subservient to the purpose of another, nor be
mixed up with the subjects of Real Right. Against
such treatment his Inborn PersonalityhasaRight
to
protect him, even although he may be condemned to lose
his Civil Personality. He must first be found guilty and punishable, before there can be any thought of drawing
from his Punishment any benefit for himself or his fellowcitizens. The Penal Law is a Categorical Imperative ; and
woe t o him who creeps through the serpent-windings
of Utilitarianism to discover some advantage that may
discharge him from the Justice of Punishment, or even
from the due measure of it, according to the Phsrisaic
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maxim : It is better that one man should die than that
the wholepeopleshould
perish.’ For if Justiceand
Righteousnessperish, human life wouldnolonger have
any value inthe world.-WhatJ
then,isto
be said of
suchaproposalas
tokeepaCriminalalive
who has
been condemned todeath, on hisbeinggiven
to understand that if he agreed to certain dangerous experiments
being performed upon him, he would be allowed
to survive if he camehappilythrough
them? It is argued
that Physicians might thus obtain new information that
wouldbe of value tothe Commonweal. But a Court
of Justice would repudiatewithscornany
proposal of
thiskind
if made to it by the Medical Faculty; for
Justice wouldcease to be Justice, if it werebartered
away for any consideration whatever.
Butwhatisthe
mode and measure of Punishment
which Public Justice takes as its Principle and Standard?
It isjustthePrinciple
of Equality, by
which
the
pointer of the Scale of Justice is made toinclineno
more t o the oneside thantheother.
It mayberendere.d by saying that the undeserved evil which any one
commits on another, is to be regarded as perpetrated on
himself. Hence it may
be
said: If you slander
yourself;
if you steal from
mother, you slander
another, you steal from yourself ; if you strikeanother,
you strikeyourself; if you killanother, you killyour( j u s talionis);
self.’ This isthe R.ight of RETALIATION
and properlyunderstood, it is theonlyPrinciplewhich
ib regulating a Public Court, as distinguished from mere
privatejudgment,candefinitelyassignboth
the quality
A11 other standards
and the quantity of a just penalty.
are wavering anduncertain;and
onaccount of other
considerationsinvolved in them,theycontainnoprin-
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ciple conformable to the sentence of pureandstrict
Justice. It may appear, however, that difference of
social status would notadmit
the application of the
Principle of Retaliation, which is that of ‘ Likewith
Like.’ Butalthough
the application may not in all
cases be possible according to the letter,yet as regards
the effect it may always be attained in practice, by due
regard being given to the disposition andsentiment of
the parties in the higher social sphere. Thus a pecuniary
penalty on account of a verbal injury, may have no
direct proportion tothe injustice of slander; for one
who is wealthy may be able to indulge himself in this
offencefor his own gratification. Yet theattack committed on the honour of theparty aggrieved may have
its equivalent inthe pain inflicted upon the pride of
the aggressor, especially if he is condemned by the
judgment of the Court, not only to retract and apologize,
but to submit to some meaner ordeal, as kissing the hand
of the injured person. I n like manner, if B man of the
highest rank has violently assaulted an innocent citizen
of the lower orders, he may be condemned not only to
apologize but to undergo a solitary and painful imprisonment, whereby, in addition to the discomfort endured, the
vanity of the offenderwould be painfully affected, and
the very shame of his position would constitute an
adequate Retaliation afterthe principle of ‘Like with
Like.’ But how then wouldwe render thestatement:
‘If you steal from another, you steal from yourself’ ?
In this way, that whoever steals anything makes the
property of all insecure ; hetherefore robs himself of
all security in property, according to the Right of
Eetaliation. Sucha one has nothing, and can acquire
nothing, but hehas the Will t o live ; and this is only
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possiblebyotherssupportinghim.
But as theState
should not do this gratuitously, he must for this purpose
yield his powers to the State to be used in penal labour;
and thus he falls for a time,
or it may be for life, into
condition
a
of slavery.-But
whoever hascommitted
case, no juridical
Murder, must die. Thereis,inthis
substitute or surrogate, that can be given or taken for the
no Likeness or proporsatisfaction of Justice.Thereis
tionbetween
Life, howeverpainful,
andDeath;and
thereforethere
is no Equality between thecrime
of
of it butwhat is judicially
Murderandtheretaliation
accomplished
by
the execution of the Criminal. His
death, however, must be kept free from all maltreatment
that wouldmake thehumanity suffering inhisPerson
loathsome
abominable.
or
Even if Civil
a Society
resolved to dissolve itself with the consent of allits
members-as might be supposed
in the case of a People
inhabitinganisland
resolving t o separateandscatter
themselvest,hroughout the whole world-the lastMurderer lying in the prison ought to be executed before the
resolution was carried out. Thisought to be done in
order that every one may realize the desert of his deeds,
and
that
bloodguiltiness
may
not
remain
upon
the
people; forotherwise
theymight
all beregardedas
participatorsin
themurderasapublic
violation of
Justice.
The Equalization of Punishment with Crime, is therefore only
possible
by
the cognition of the
Judge
extendingeven to thepenalty of Death, according to
the fact
the Right of Retaliation. This is manifest from
that it is only thus that aSentencecan be pronounced
over all criminals proportionate to their internal wickedness ; as may be seen by considering the case when the
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punishment of Death has to be inflicted, not on account
of amurder, but on account of apoliticalcrimethat
A hypothetical case,
canonly
be punishedcapitally.
founded on history,
will
illustrate this. In thelast
ScottishRebellion there werevariousparticipators in it
"such asBalmerinoand others-who
believed that in
taking part in the Rebellion they were only discharging
their duty to the
House of Stuart; but there werealso
others who wereanimatedonlybyprivatemotivesand
interests. Now, suppose that
the
Judgment
of the
Supreme
Court
regarding
themhad
been this:that
everyoneshouldhaveliberty
to choose between the
punishment of Death or PenalServitudefor
life. I n
view of such an alternative, I say thatthe
Man of
Honourwould
choose Death,andtheKnave
would
choose servitude.
This
would
be the effect of their
humannatureas
it is ; for the honourablemanvalues
hisHonourmorehighlythanevenLifeitself,whereas
aKnave regardsa Life, althoughcoveredwithshame,
a s betterinhis
eyes thannotto
be.'
Theformer is,
without gainsaying, less guilty than the other; and they
canonly
be proportionatelypunishedby
death being
inflicted equally upon them both; yet to the one it is a
mild punishment when his nobler temperament is taken
into account,whereas it is ahardpunishment
tothe
otherin view of hisbasertemperament.But,
on the
otherhand,weretheyallequallycondemnedtoPenal
Servitude for life, the honourable
man
would be
too
severelypunished,while
the other, on account of his
baseness of nature, wouldbetoo
mildlypunished.
In
the
judgment
to be
pronounced
over
number
a
of
criminals united in such a conspiracy, the best Equalizer
1

' Animam prreferre pudori, Juven.
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of Punishment and Crime in the form of public Justice
isDeath.And
besidesall this, it hasneverbeenheard
of, that a Criminal condemned to death on account of a
murderhas complained thatthe Sentence inflicted on
himmore than was right and just; and any onewould
to this
treathimwith
scorn if he expressedhimself
effect against it. Otherwise it would be necessary to
admit that althoughwrongandinjusticearenotdone
to the Criminal by the Law, yet the Legislative Power is
not entitled t o administer this mode of Punishment ; and
if it did so, it would be in contradiction with itself.
Howevermany they may bewho havecommitted a
murder, or have even commanded it, or acted as
art and
part in it, they ought all t o suffer death ; for so Justice
of the juridical
wills it, in accordance withtheIdea
Powerasfoundedon
the universalLaws of Reason.
Butthenumber
of the Accomplices (cowei) insucha
be so great thatthe State, in
deed mighthappento
resolving to be withoutsuchcriminals,
mould be in
danger of soon alsobeingdeprived
of subjects,Rut
it
will no6 thus dissolve itself, neithermust it returnto
themuch
worse condition of Nature,in
which there
would be no externalJustice.
Nor,above all, should it
deaden the sensibilities of the Peoplebythe spectacle
of Justice beingexhibited
inthe
merecarnage
of a
slaughteringbench.
I n suchcircumstancesthe
Sovereign must always be allowed to have it in his power to
takethepart of theJudgeupon
himself as a case of
Necessity,-and
todeliveraJudgment
which,instead
of the penalty of death, shall assign some other punishment to the Criminals, and thereby preserve a multitude
of the People. Thepenalty of Deportationisrelevant
of Jud,pentcannot
inthis connection.Suchaform
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be carried out according to apubliclaw,but
onlyby
an authoritative act of the royal Prerogative, and it may
only be applied as an act of grace in individual cases.
Against,these doctrines, theMarquisBECCARIAhas
given fortha
different view.Moved
by the compassionate
sentimentality
of humane
a
feeling, he
has
asserted thatall Capital Punishmentis wrong in itself
and
unjust.
Hehasput
forward this view on the
ground that the penalty of death could not be contained
inthe originalCivilContract
; for, inthat case, every
one of the People would have had t o consent to lose his
of hisfellow-citizens.But,
it
life if hemurderedany
is argued,suchaconsent
is impossible,because no one
can thus dispose of his own life.-All
thisismere
of Right. No one undergoes
sophistryandperversion
Punishment because hehas willed to be punished, but
because he has willed a punishable Action ; for it is in
fact no Punishment whenanyoneexperiences
what he
wills, and it is impossible for any one to will to be
punished. To say, ' I will to be punished, if I murder
any one,' can mean nothing more than, I submit myself
alongwith all the other citizens t o the Laws ;' and if
thereareany Criminalsamong the People,theseLaws
willincludePenal
Laws. Theindividual
who, asa
Co-legGIator, enacts Penal Law, cannotpossibly be the
samePerson who, asaSubject,ispunishedaccording
to theLaw; for, qua^ Criminal,hecannotpossibly
be
regarded
as
having
a
voice inthe
Legislation, the
Legislatorbeingrationally viewed as just andholy.
If
any one, then,enactaPenal
Law against himself as a
Criminal, it must be thepurejuridicallylaw
-giving
Reason (homo nounLenon), whichsubjectshim
as one
capable of crime, and consequently as another Person
:"
: : i:' ::;:
'
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(homo phenomenon), along with all the others in the Civil
Union, to t,his Penal Law. I n other words, it is not the
Peopletakendistributively,buttheTribunal
of public
Justice,asdistinct
from the Criminal, that prescribes
Capital Punishment;and it isnot t o be viewedas if
the SocialContractcontained
the Promise of allthe
individuals to allow themselves to be punished,
thus disposing of themselves andtheir lives. For if the Right
of the
to punishmust
begroundeduponapromise
wrongdoer, whereby he is to be regarded as being willing
to bepunished, it oughtalso to be lefttohimto
find
himself deserving of the Punishment ; and the Criminal
would thus be his own Judge.The
chieferror ( T ~ ~ T O V
+E~XOF)
of this
sophistry
consists in regarding
the
himself,
necessarily
deterjudgment of the Criminal
minedbyhisReason,
thathe
is under obligation t o
undergo the loss of his life, asajudgmentthatmust
be grounded on a resolution of his Will to take it away
himself ; and thus the execution of the Right in question
is represented as united in one and the same person with
the adjudication of the Right.
Thereare,however,twocrimesworthy
of death,in
respect of which it stillremainsdoubtfulwhetherthe
Legislaturehave theRighttodealwiththemcapitally.
Ib isthesentiment
of Honourthatinducestheirperpetration.Theoneoriginates
in aregardfor
womanly
Honour,theotherinaregard
for military Honour ;
and in both cases thereisagenuine
feeling of honour
iacumbentontheindividualsasaDuty.Theformeris
the Crime of MATERNALINF~NTICIDE
(infanticidiumC
muternccle) ; the latter is the Crime of KILLING
A FELLOWSOLDIER in a Duel (Cornnditonicidium). Now Legislation
cannot take away the shame of an illegitimate birth, nor
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wipe off the stain attaching from a suspicion of cowardice,
t o an officerwhodoes not resist an act that would bring
himinto
contempt, by an effort of his own that is
superior to the fear of death.Hence
it appears that in
such circumstances, the individuals concerned are remitted
totheState
of Kature;andtheir
acts inboth cases
must be called Bomicide, and not Mzwder, which involves
evil intent (homicidizlnz dolosun). I n all instances the
acts are undoubtedly punishable;butthey
cannot be
punished by the Supreme Power withdeath.
An illegitimate child comes into the world outside of the Law
which properlyregulates Marriage, andit is thus born
beyond the pale or constitutional protection of the Law.
Such R child is introduced, as it; were, like prohibited
goods, intothe Commonwealth, andas it has no legal
right t o existence in this way, its destruction might also
be ignored ; nor can the shame of the mother when her
unmarried confinement is known, be removed by any
legal ordinance. A subordinate Officer, again, on whom
an insult is inflicted, sees himself compelled by the public
opinion of his associates to obtain satisfaction; and, as in
the state of Nature, the punishment of the offender can
only be,effected by a Duel, in which his own life is exposed to danger, and not by means of the Law in a Court
of Justice. The Duel is therefore adopted as the means
of demonstrating his courage as that characteristic upon
which the Honour of his profession essentially rests ; and
this is done even if it should issue in the killing of his
adversary. Butas such aresult
takes place publicly
.and under consent of both parties, although it may be
done unwillingly, it cannot properly be called Murder
(homicidium, dolosum).-What
then is the Right in both
cases as relating to Criminal Justice '2 Penal Justice is
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here in fact brought into great straits, having apparently
either to declare the notion of Honour, which is certainly
no mere fancy here, to be nothing in the eye of the Law,
or to exempt the crime from itsduepunishment;and
thusit wouldbecome either remiss or cruel.Theknot
thus tied isto he resolved inthe following way. The
Categorical Imperative of Penal Justice, that the
killing
o f any person contrary tothe Law must be punished
in force ; butthe Legislation itself
withdeath,remains
and the Civil Constitution generally, so long as they are
still barbarous and incomplete, are at fault.
And this is
the reason why the subjective motive-principles of Honour
among the People, do not coincide withthe standards
which are objectively conformable to another purpose;
so that the public Justice issuing from the State becomes
Injustice relatively tothat which is upheld among the
People themselves. [See XuppZementary Explanations,v.3

11. THE RIGHTOF PARDONIEG.
The RIGHTOF PARDONING
(Jus aggratiandi), viewed in
relation tothe Criminal, istheRight
of mitigating or
entirelyremitting hisPunishment.
On the side of the
Sovereign thisisthe
most delicate of all Eights, as it
may be exercised so as to set forth the splendour of his
dignity, andyet so as to do a great wrong by it. It
ought not to be exercised in application t o the crimes of
the subjectsagainst
each other; for exemption from
Punishment (impunitas criminis)would be the greatest
wrong that could be done to them. It is only on
occasion of some form of TREASON
(criman l m m majestatis), as a lesion against himself, thatthe Sovereign
should make use of this Right. And it should not be
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exercised even inthis connection, if thesafety of the
People would be endangered byremittingsuchPunishment.
This
Right
is
the
only
one which properly
deserves the name of a ‘Right of Majesty.’

50.
Juridical Relations of the Citizen tohis Country and t o
other Countries. Emigration ; Immigration ; Banishment ; Exile.
virtue
TheLand or Territory whoseinhabitants-in
of its political Constitution andwithoutthe
necessary
intervention of a specialjuridical act-are,
by birth,
fellow-citizens of one andthe same Commonwealth, is
called their COUNTRY
or Fatherland. A Foreign Country
is one in which they would not possess this condition,
but would be liring abroad. If a Country abroad form
part of the territoryunder the same Government as at
home, it constitutes a Province, according to the Roman
usage of the term. It does not constitute an incorporated
portion of the Empire (imperii) so as t o be the abode
of equal fellow-citizens, butis only a possession of the
Government, like a lower House ; and it musttherefore
honour the domain of therulingStateasthe‘Mother
Country ’ (regio donlina).
1. A Subject, even regarded as aCitizen,
has the
Right of Emigration ; for the State cannot retain him as
if he were its property. Buthe may only carryaway
withhimhis Moveablesas distinguished from his fixed
possessions. However, he is entitledtosell his immovable property, and take thevalue of it in money with him.
2. The Supreme Power as Master of the Country, has
the Eight to favour Fmnzigmtion, andthesettlement of
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StrangersandColonists.Thiswillholdevenalthough
the natives of the Country may be unfavourably disposed
to it, if their private property in the soil is not diminished
or interfered with.
3. Inthe case of aSubject
who hascommitteda
Crime that renders all society of his fellow-citizens with
him prejudicial to the State, the Supreme Power has also
the Right of inflicting Banishment to aCountryabroad.
BysuchDeportation,he
does notacquireanyshare
in
the Eights of the Citizens of the territory t o which he is
banished.
4. The Supreme Power has also the Eight of imposing
Exile generally (Jus exilii), bywhichaCitizen
is sent
abroad intothe wideworldas
the ‘ Out-land,”And
because the Supreme Authority thus withdraws all
legal
protection from the Citizen, this amounts to making him
an ‘outlaw’ within the territory of his own country.

51.
TheThreeForme

Autocracy; Aristocracy ;
Democracy.

of the State.

Thethree Powers intheState, involved in the c,on(res publica
ception of aPublicGovernmentgenerally
Zatius dicta), areonly so manyRelations of the ,united
Will of the Peoplewhichemanatesfrom
the b priori
Reason ; and viewed as such it is the objective practical
realization of thepureIdea
of aSupremeHead
of the
State.ThisSupremeHead
isthe Sovereign;but conceived only as a Representation of the whole People, the
Idea still requires physical embodiment in a Person, who
In the old German language ‘ Eknd,’ which in its modern use means

‘misery.’

I.-
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may exhibit the Supreme Power of the State, and bring
the ideaactively to bear upon the popularWill.The
relation of theSupreme Power t o the People, is conceivable in three different forms: Either One in the State
rules over all ; or Xonze, united in a relation of Equality
with each other, rule over all the others; or All together
rule over each and all individually, including themselves.
TheForm of theStateisthereforeeither
autocratic, or
expression ‘ nzonarchic ’
aristocratic, or democratic.-The
is not so suitable as ‘ autocratic ’ for the conception here
one who hasthe highest
intended ; for a‘Monarch’is
power, an ‘Autocrat ’ is onewho has all power, so that
this latter is the
Sovereign,whereas the formermerely
represents the Sovereignty.
It is evident that an Autocracy is the simplest form of
Government in the State, being constituted by the relation of One, as King, to the People, so that there is one
only who is the Lawgiver. An Aristocracy, as a form of
Government, is, however, compounded of the union of two
relations : that of the Nobles in relation to one another
asthe Lawgivers,therebyconstituting
the Sovereignty,
andthat
of this SovereignPower
tothe
People. A
Democracy,again, is the most contplex of alltheforms
of the State, for it has to begin by uniting the will of all
so asto forma People;andthen
it hastoappointa
Sovereignover this common Union,whichSovereign
is
no other than the United Will itself.-The
consideration
of the wa.ys in which these Forms are adulterated by the
intrusion of violentandillegitimateusurpers
of power,
as in OlGarchy and Ochlocracy, as well as the discussion
of the so-called mtked Constitutions, may be passed over
here as not essential, and as leadinginto
too much
detail.
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As regards the Administration of Right in the State,
it may be said that the simplest mode is also the best ;
but asregards its bearing on Right itself, it is also the
most dangerous for the People, in view of the Despotism
t o which simplicity of Administration so naturally gives
rise. It is undoubtedly a rational maxim to aim at simplification in the machinerywhich is t o unitethe People
under compulsory Laws, and this wouldbe secured were
all the People to be passive and to obey o d y one person
over them; but the method would not give Subjects who
werealso Citizens of the State. It is sometimessaid
thatthe Peopleshould be satisfied with the reflection
that Monarchy,regardedas
an Autocracy, is the b e s k
political Constitution, i f the Mo?zarch is good, that is, if
hehasthejudgment
as wellas theWillto
do right.
But this is a mereevasion,and belongs to the common
class of wise tautologicalphrases.
It onlyamountsto
saying that 'the bestConstitution is that by which the
supremeadministrator of theState
is made the best
Kuler ;' that is, that the best Constitution is the best !

52.
Historical Origin and Changes. A Pure Republic.
Representative Government.

,

It is vain to inquire into the historical Origin of the
political Mechanism ; for it is no longer possible to discover
historically
the point of time at which
Civil
Societytook it.s beginning.Savages
do notdraw upa
documentary Record of their having submitted themselves
to Law ; and it may be inferredfromthenature
of
uncivilised men that they must have set out from a state
of violence. To prosecutesuchaninquiry
in the inten-
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tion of finding apretextforalteringtheexisting
Constitution byviolence, is no less than penal.Forsuch
a
mode of alteration would amounttoaRevolution,that
couldonly
be carriedoutbyanInsurrection
of the
People,andnot
by constitutional modes of Legislation.
But Insurrection against an already existing Constitution,
is an overthrow of all civil and juridical relations, and of
Rightgenerally ; andhence it is not amerealteration
of the CivilConstitution,butadissolution
of it. It
would thus form a mode of transitiontoabetter
Constitution
by
Palingenesis
and
not
by
mere
Metamorphosis ; and it would require a new Social Contract,
4upon which the
former
Original
Contract,
as
then
annulled, would have no influence.
I t must, however, be possible for the Sovereign to
change theexistingConstitution,
if it isnotactually
consistentwiththeIdea
of theOriginal Contract. I n
to that form of
doing so it is essential to give existence
Government whichwillproperlyconstitute
thePeople
intoaState.Sucha
changecannot
be madeby the
StatedeliberatelyalteringitsConstitutionfromone
of
the three Forms to one of the other two.-For
example,
political
changes
should
not
be carried
out
by the
Aristocrats combining to subject themselves to an Autocracy,orresolvingtofuse
allintoa
Democracy, or
conversely ; as if it depended on thearbitrary choice
andliking of the Sovereign whatConstitutionhemay
impose on the People. For,even if as Sovereign he
resolved toaltertheConstitutioninto
a Democracy,
hemight be doing Wrongtothe
People, bemuse they
might hold such a Constitution in abhorrence, and regard
either of the other two as more suitable to them in the
circumstances.
. .
. ,
0
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The Form of the State are only the letter (littem) of
the original Constitution in the Civil Union ; andthey
may therefore remain so long as theyare considered,
fromancient and long habit(and therefore only subjectively), t o be necessary to the machinery of the political
Constitution. Butthe spirit of that original Contract
(anima paeti origina?*ii)contains and imposes the obligation on the constituting Power t o make the mode of the
Government conformable to its Idea; and, if this cannot
be effected at once, to change it gradually and continuously till it harmonize in i t s urmking with the only
rightful Constitution, which isthat of a Pure Republic.
Thus the old empirical and statutory Forms, which serve
only to effect the political subjection of the People, will be
resolved into the original and rational Forms which alone
take Freedom as their principle, and even as the condition of all compulsion and constraint. Compulsion
is in fact requisite for the realization of a juridical Constitution, according to the proper idea of the State; and
i t will lead at last to the realization of that Idea, even
This
is the only enduring
according to the letter.
political Constitution, as in it the LAW is itself Sovereign,
andis no longer attached to aparticular person. This
is the ultimate End of all Public Right, and the state in
which every citizen can have what is his own perenp
t d g assigned t o him. But so long as the Form of the
State has to be represented, according to the Letter, by
many different Moral Persons invested with the Supreme
Power, there can only be a provisory internal Right, and
not an absolutely juridical state of Civil Society.
Every true Republic is and can only be constituted
by a Re-presentatice System of the People. Such a Representative System is instituted in name of the People,
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and is constituted by all the Citizens being united together,
in order, by means of their Deputies, to protect and secure
their Rights.Butas
soon asaSupremeHead
of the
Statein
person-be
it as
King,
or Nobility,
or
the
wholebody of the People ina democratic Union-becomesalso representative, the UnitedPeople then does
not merely represen8 the Sovereignty, but they are themselves sovereign. It is inthe People thatthe Supreme
Poweroriginally resides, and it is accordinglyfrom this
Power that all the Rights of individual Citizens as mere
Subjects, and especially as Officials of the State, must be
derived. When the Sovereignty of the People themselves
i s thus realized, the Republic is established ; and it is no
longer necessary to give up the reins of Government into
the hands of those by whom they have been hitherto held,
especialIy as they might again destroy
all the new Institutions by their arbitrary and absolute Will.

It was therefore a great error i s judgment on the
part of a powerful Ruler in our time, when he tried
to extricate himselffrom the embarrassment arising
from great public debts, by transferring this burden
to the People, and leaving them to undertake and distributethem among themselvesastheymightbest
think fit. I t thus became natural that the Legislative
Power, notonly in respect of the Taxation of the
Subjects, but in respect of the Government,should
come into the hands of the People. It was requisite
that they should be able to prevent the ibcurring of
newDebtsbyextravagance
or war; and in consequence, the SupremePower of the Monarchentirely
disappeared, not by being merely suspended, but by
passing over in fact to the People, to whose legislative
Will the property of every Subject thus became subjected. Nor can it be said thatatacitandyet
obligatory promise must be assumed as having, under

'
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such circumstances, been given bythe
National
Assembly, not to constitute themselves into a Sovereignty, but only to administer the affairs of the
Sovereign for the time, and after this was done to
deliver the reins of the Government again into the
Monarch’s hands. Such a supposed contract would
be null and void. The Right of the Supreme Legislation in the Commonwealth is not an alienable
Right, but is the most personal of all Rights. Whoever possesses it, can only dispose by the collective
Will of the People, in respect of thePeople; he
cannot dispose in respect of the Collective Will itself,
which is the ultimate foundation of all public Contracts. A Contract, by which the People would be
bound to give back their authority again, would not be
consistent with their position as a Legislative Power,
and yet it would be made binding upon the People ;
which, on the principle that ‘No onecan serve two
Masters,’ is a contradiction.

PUBLIC RIGHT.
11.
THE RIGHTOF NATIONS
ALUD INTERNATIONAL
LAW.
(Jus Gentium.)

53.
Nature and Division of the Right of Nations.
Theindividuals,
who makeupa
People, may be
regarded asNatives of theCountrysprung
by natural
descent from a Common Ancestry (crmgeniti), although
thismaynot
hold entirelytrueindetail.Again,they
may be viewed according to the intellectual and juridical
relation,asborn
of a common politicalMother,the
Republic, so thattheyconstitute,
as it were, apublic
Family or NATION(gens, natio) whose Members are all
related
to
each other
as
Citizens
of the
State.
As
members of aState,they
do not mix withthose who
live beside them in the state of Nature, considering such
to beignoble. Yet these savages, on account of the lawlessfreedom
theyhave
chosen, regardthemselves
as
sDperior to civilised peoples ; and they constitute tribes
and evenraces, but not States.-The publicRight of
States (jus phticum Civitatum) in their relations to one
another, is what we have to consider under the designation of the ‘ Right of Nations.’ Wherever a State, viewed
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as aMoralPerson,acts
in relation to anotherexisting
inthe condition of natural freedom, and consequently
in a state of continual war, such Right takes it rise.
The Right of Nations in relation to the State of War
maybe divided into : 1. TheRight of goiag to War ;
2. Right during War ; and 3. Right a f t w War, the object
of which is to constrain thenationsmutually
t o pass
from thisstate of war,and t o founda commonConstitution
establishing
Perpetual Peace.
The
difference
between theRight
of individual men
or
families as
relatedto each other inthestate
of Nature,andthe
Right of the Nations among themselves, consists in this,
of Nations we have to considernot
thatintheRight
merelyarelation
of one State to anotheras a whole,
but also therelation of theindividual persons in one
State to the individuals
of anotherState,aswellas
to
that State as a whole. This difference, however, between
theRight of NationsandtheRight
of Individuals in
the mere State of Nature,requires
to be determined
by elementswhichcan easily be deducedfrom the conception of the latter.

54.
Elements of the Right of Nations.
The
elements
of the
Right
of Nations
are
as
follow :1. STATES,viewed as NATIONS,in
their
external
relationsto one another-likelawlesssavages-are
naturally in a non-juridical condition;
2. Thisnatural
condition is a STATE OF WAXin
which the Right of the stronger prevails ; and although
it may not in fact be always found as a
state of actual
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war
and
incessant
hostility,
and
although
no
real
wrong is done toany onetherein,yetthe
condit.ion is
wrong in itself inthehighest
degree, andtheNations
whichform States contiguous to eachotherarebound
mutually to pass out of i t ;
3. An ALLIANCEOF NATIONS,
in accordance with the
idea of an originalSocialContract, is necessary to protect eachotheragainstexternalaggressionandattack,
but not involving interference with
their several internal
difficulties and disputes ;
4. This mutual connection by Alliance must dispense
withadistinctSovereignPower,suchasisset
upin
the CivilConstitution ; it canonlytake the form of a
FEDEKATION,
whichassuchmayberevokedonany
occasion, andmnstconsequently berenewed from time
to time.
ThisisthereforeRight
a which
comes in as an
in
accessory (in subsidium) of another originalRight,
order toprevent theNations from fallingfromRight,
and lapsing into the state of actual war with each other.
It thus issues in the idea of a F'dus Amnphictyonum.

55.
Right of Going to War &B related to the Subjects
of the State.
We havethento
consider, in the firstplace,
the
original Right of freeStates to go t o War witheach
other as being still in a state of Nature, but w exercisingthisRightin
order toestablish some condition of
society approaching the juridical state. And,
first of all,
the question arises astowhatRight
theState has in
relation to its o w n Xubjects, t o use them in order to make
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waragainstother
States, to employ their propertyand
even their lives for this purpose, or at least t o expose
them t o hazard and danger; and all this in
such a way
that it does not depend upon their own personal judgment
whethertheywillmarch
intothe field o f war or not,
butthe Supreme Command of the Sovereign claims t o
settle and dispose of them thus.
of beingeasilyestabThis Pdght appearscapable
lished. It may
be
grounded
upon
theRight
which
everyonehas
t o do withwhatishisownashe
will.
Whatever one has made substantially for himself, he
holds
as
his incontestable
property.
The
following,
then,issuchadeductionasamere
Jurist would put
forward.
There are various natural Products in a country which,
as regards the number and quantity in which they exist,
mustbeconsideredasspecially
produced (artefncta) by
the work of theState;
for thecountry
would not
yieldthem t o such extent were it notunderthe
Constitution of theStateandits
regularadministrative
Government, or if theinhabitants were still living in
theState of Nature.Sheep, cattle, domestic fo,wl,-the
most useful of their kind,-swine, and such like, would
as necessary foodor
destroyed by
either be usedup
beasts of prey in thedistrict in which I live, so that
they would entirelydisappear,
or be found in very
scant supplies, were it not for the Government securing
totheinhabitantstheir acquisitionsandproperty.
This
holdslikewise of the population itself, as we see in
the case of the American deserts;and evenwere the
greatest industry applied in those regions-which
is not
yet done-there might be but a scanty population. The
inhabitants of any country wouldbe butsparsely sown
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here and there were it not for the protection of Government; because without itthey could notspreadthemselveswith
their householdsupon
aterritory
which
was always in danger of beingdevastatedbyenemies
or by wild beasts of prey ; and further, so great a multitude of men as now live in any onecountrycould
not
otherwiseobtainsufficientmeans of support.Hence,as
it can be said of vegetablegrowths,suchaspotatoes,
as wellas
of domesticatedanimals, that because the
abundance in which theyare
foundis
a product of
humanlabour,they
maybe
used, destroyed,and consumedby man; so it seems that it may be said of the
Sovereignas theSupreme Power intheState,thathe
has the Right to lead his Subjects, as being for the most
partproductions of his own, to war,as if it were to
the chase, and even to march them to the field of battle,
as if it were on a pleasure excursion.
Thisprinciple
of Right may be supposed to float
dimly before the mind of the Monarch, and it certainly
holds trueat
least of the loweranimalswhichmay
become the
property
of man.Butsuch
principle
a
will not at all apply to
men, especially when viewed as
citizens who must be regarded as members of the State,
with a share in the legislation, and not merely as means
forothersbutasEnds
in themselves. As suchthey
must give theirfreeconsent,throughtheirrepresentatives, not only to the carrying on of war generally, but
t o everyseparatedeclaration
of war ; andit
is only
under this limiting condition that the State has a Right
to demand their services in undertakings so full of
danger.
We would thereforededucethisRightratherfrom
the duty of the Sovereign to the people than conversely,
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Underthisrelationthepeoplemust
be regardedas
havinggiven theirsanction;and,
having theRight of
voting,theymay
be considered,although thus passive
in reference to themselvesindividually, to be actire in
SO far as they represent the Sovereignty itself.

56.
Right of Going to War in relation to Hostile States.
of Kature, the Right of
Viewed asinthestate
Nations to go to War andtocarry on hostilitiesisthe
legitimate way by which they prosecute their Rights by
their own power
when
they regard
themselves
as
injured;andthisis
donebecause inthatstatethe
method of ajuridical
Process, although the only one
proper to settle such disputes, cannot be adopted.
The threatening of War is to bedistinguishedfrom
theactiveinjury
of a first Aggression, which‘again is
distinguishedfrom the generaloutbreak of Hostilities.
Athreat or menacemay be givenby the activepreof Prevenparation of Armaments, uponwhichaRight
tion (jvs prceventwnis) is founded on the other side, or
merely by the fopmidable increase of the power of another
State (potestas t r m n d a ) by acquisitionof Territory. Lesion
of a less powerfulcountrymay
be involvedmerely in
the condition of a more powerful neighbour prior t o any
of Natureanattack
actionat all ; andintheState
undersuchcircumstances
wouldbe warrantable.This
internationalrelationis the foundation of theRight of
Equilibrium, or of the ‘ balance of Power,’ among all
the States that are in active contiguity to each other.
The Right to go to War is constituted by any overt
act af Injury. ThisincludesanyarbitraryRetaliation
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oract of Zeprisal (retorsio) asasatisfactiontaken
by
one people for an offence committed by another, without
any attempt being made to obtain reparation in a peaceful way. Suchanact
of retaliation wouldbe
similar
in kind to an outbreak
of hostilities without a previous
Declaration of War. For if thereis to be any Right at
all duringthestate
of war,somethinganalogoustoa
Contractmust be assumed,involving acceptance on the
one side of the declaration on the other, and amounting
to thefactthatthey
bothwill to seek theirRight in
this way.

57.
Right daring War.
The determination of what constitutes Right i n War,
is the most difficult problem of the Right of Nations and
International Law. I t isverydifficulteven
to form a
conception of suchaRight,ortothink
of any Law in
this lawless statewithoutfallinginto
a contradiction.
Inter urnlasilent leges. It mustthen be justtheright
to carry on War according to such principles
as render
it alwaysstillpossibletopassout
of that natural condition of thestatesintheirexternalrelationstoeach
other, and to enter into a condition of Right.
No war of independent States against each other,
can
rightly be a war of Punishment (bellurnpunitivum). For
punishment is only in placeunder
therelation
of a
Superior (imnperantis) toaSubject
(subdztum); and this
is not the relation of the States to one another. Neither
can an international war be ' a war of Extermination '
(bdlum indernkinum), nor even ' a war of Subjugation '
(bellam suhjugatorium); for this would issue in the moral
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extinction of aState by its peoplebeing either fused
into one mass with the conquering State, or being reduced
to slavery. Not t.hat thisnecessary means of attaining
t o acondition of peace is itself contradictory t o the
right of a State; but because the idea of the Right of
h’ations includes merely the conception of an antagonism
that is in accordance with principles of external freedom,
in order thattheState
may maintainwhat is properly
its own, but not that it may acquire a condition which,
from the aggrandizement of its power, might become
threatening to other States.
Defensive measures and means of all kinds are allowable to a State that is forced t o war, except such as by
t-heirusewould make the Subjectsusingthem unfit t o
be citizens; for the State would thus make itself unfit
t o be regardedas a person capable of participating in
equalrights intheinternationalrelations
according t o
the Right of Nations. Among these forbidden means are
to be reckoned the appointment of Subjects to actas
spies, or engaging Subjectsorevenstrangers
to act as
assassins,orpoisoners
(in which class mightwell be
included the so-called sharpshooters who lurk in ambush
for individuals), or even employing agents to spread false
news. In a word, it is forbidden to use any such malignantand
perfidiousmeansaswould
destroythe confidence which wouldbe requisite to establish a lasting
peace thereafter.
It is permissible in war t o impose exactions and contributionsuponaconquered
enemy ; but it is not
legitimate to plunder the people in the way of forcibly
deprivingindividuals of their property.Forthis
would
be robbery,seeing it was not the conqueredpeople but
the State under whose government they were placed that
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carried on the warbymeans
of them. All exactions
Requisition, and Receipts
shouldberaisedbyregular
ought to begivenforthem,
in order that whenpeace
is restored theburden imposed on thecountry or the
province may be proportionately borne.

58.
Right after War.

'j

TheRight
that follows after War, begins atthe
moment of the Treaty of Peaceandrefers
tothe consequences of the war.Theconqueror
lays down the
conditions under which he will agree with the conquered
power to form the conclusion of Peace.Treaties
are
toanyRightthat
it
drawnup ; notindeedaccording
pertainstohimto
protect, on account of an alleged
lesion by his opponent, but as taking this question upon
himself, he bases the right to decide it uponhis OWD
power. Hencethe conquerormaynotdemand
restitution of the cost of the war; because he would then have
to declare the war of hisopponent to be unjust.And
even although he shouldadoptsuch
an argument, he is
not
entitled
apply
to
i t ; because he would
have
to
declare thewarto
be punitive,andhe would thus in
turn inflict an injury. To thisright
belongs also the
Exchange of Prisoners, which is to be carried out without
ransom and without regard to equality of numbers.
Neitherthe
conquered State nor its Subjects,lose
their political liberty by
conquest of the country, so w
that the former should be degraded to acolony, or the
lattertoslaves;for
otherwise it would havebeen e
penal war, which is contradictory in itself. A colony or
a province is coustituted by a people which has its own

,
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constitution, legislation, and territory, wherepersonsbelonging t o another State are merely strangers, but which
is nevertheless subject t o the supreme executive power of
anotherState.ThisotherState
is called the‘motherat the same
country.’ It is ruled as a daughter, but has
time its own form of government, as in a separate Parliament under the presidency.of a Viceroy (civitas Lybridn).
Such was Athens in relation to differentislands ; and
such is at present [ 17961 the relation of Great Britain t o
Ireland.
Still less can Slavery be deduced as a rightful institution, from the conquest of a people inwar; forthis
wouldassume thatthe warwas of apunitivenature.
Andleast of all can a basisbe found in war for a
hereditary Slavery,which is absurd in itself, sinceguilt
cannot be iuherited from the criminality of another.
Further, that an Amnesty is involved in the conclusion
of a Treaty of Peace, is already implied in the very idea
of a Peace.

59.
The Rights of Peace.

The Rights of Peace are :1. TheRight t o be in Peace when War is in the
neighbourhood, or the Right of Neutrality.
2. The Right to havePeacesecured
so that it may
continue when it has beenconcluded, that is, the Right
of Guarantee.
3. TheRight of the severalStates toenterintoa
mutual Alliance, so as to dtfend themselves in common
against all external’ or even internal attacks. This Right
of Federation, however, does not extend to the formation
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of any League for external aggression or internal aggrandizement.

60.
Right as against an Unjust Enemy.
The Right of a State against an unjzcst Enemy has no
limits, at least in respect of quality as distinguished from
quantity or degree. In other words, theinjuredState
may use-not,
indeed, any means,but y e t - a l l those
means that are permissible and in reasonable measure in
so farastheyareinits
power, in ordertoassertits
Righttowhatisits
own. Rutwhatthen
is an mjust
enemyaccordingto
the conceptions of the Right of
Nations, when, as holds generally of the state of Nature,
every State is judge in its
own cause ? It is one whose
publicly expressed Will, whether in word or deed, betrays
amaxim which, if it were takenasauniversalrule,
wouldmake a state of Peaceamong the nations impossible, and would necessarilyperpetuate
thestate
of
Nature.Such
is the violation of publicTreaties, with
regardto
which it may be assumed thatanysuch
violationconcernsallnationsbythreateningtheirfreedom, and that they are thus summoned to ,unite against
such a wrong, and to take away the power of committing
it. But this
does not include the Right to p a r t i t h and
appropriate the country, so as to make a State as it were
disappear from the earth ; for this would be an injustice
to the people of that State, who cannot lose their original
Right to unite into a Commonwealth, and to adopt such
a new Constitution as by its nature would be unfavourable to the inclination for war.
Further, it may be said that the expression ‘an unjust
enemy in the state of Nature ’ is p Z m t i c ;for the state
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of Natureis itselfa state of injustice. A just Enemy
would be one to whom I woulddowrong
in offering
resistance; but suchaonewouldreally
not bemy
Enemy.

61.
Perpetual Peace and a Permanent Congress of Nations.
The natural state of Nations as wellas of individual
men is a state which it is a dutyto pa& out of, in
order toenterinto
alegalstate.Hence,before
this
transition occurs, allthe Right of Nations andallthe
external property of States acquirable or maintainable
by war, are merely provisory ; and they can only become
perernptwy in a universal Union of States analogous
tothat by
which
a
Nation becomes
a
State. It is
thus only that a real state of Peace could be established.
But with the too great extension of suchaUnion
of
States over vast regions any government of it, and consequently the protection of itsindividual members, must
at last become impossible ; and thus a multitude of such
corporationswouldagain
bring rounda state of war.
Hence the Perpetual Peace, which is the ultimate end of
all the Right of Nations,becomes in fact an impracticableidea, The politicalprinciples,however,whichaim
at such an end, and which enjoin the formation of such
unionsamong theStatesas may promoteacontinuous
appoxincatiort to a Perpetual Peace, are not impracticable ; theyareas
practicable as this approximation
itself, which is a practicalprobleminvolvinga
duty,
and foundedupon
the Right of individual men and
states.
Such a Union of States, in order to maintain Peace,
may be called a Pemna.lle.nt Congress of Nations ; and it
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isfreetoeveryneighbouringState
to joininit.A
the forunion of thiskind, so far at leastasregards
of Nationsinrespect
of the
malities of theRight
preservation of peace, &-as presentedin
the first half
of thiscentury, inthe Assembly of theStates-General
at the Hague. I n this Assemblymost of theEuropean
Courts, and even the smallest Republics, brought forward
their complaints about the hostilities which were carried
onby
the oneagainst the other.Thusthe
whole of
Europeappeared like a singleFederatedState,accepted
asUmpireby the severalnations in their public
differences. Butin
place of thisagreement,theRight
of
Nationsafterwardssurvivedonly
in books ; it disr
appearedfrom
the cabinets, or, after force had been
already used, it was relegated in the form of theoretical
deductions to the obscurity of Archives.
Bysucha
Congress isheremeantonlyavoluntary
combination of different Statesthat wouldbe dissoluble
at any time, and not such a union as
is embodied in the
United States of America, founded upon a political constitution,andtherefore
indissoluble. It isonlybya
Congress of thiskindthattheidea
of aPublicRight
of Nationscanbeestablished,and
thatthesettlement
of their differencesby the mode of a civil process, and
not by the barbarous means of war, can be realized.

P

PUBLIC RIGHT.
111.
THEUNIVERSALRIGHTOF MANKIND.
(Jus cosmopoliticum.)

62.
Nature and Conditions of Cosmopolitical Right.
of auniversal, peacefil, if notyet
THErationalidea
upon the earth that
friendly,Union of alltheNations
may come intoactiverelationswitheachother,
is a
juridical Principle,asdistinguishedfromphilanthropic
or ethical
principles.
Nature
has
enclosed
them
altogetherwithindefiniteboundaries,
in virtue of the
spherical form of their abode as a globus t e r r a p e w ; and
the possession of the soil uponwhich aninhabitant of
the earth may live,canonly be regardedas possession
of apart of alimited
whole, andconsequentlyasa
partto whichevery one hasoriginallyaRight.Hence
all nations originully holda community of the soil, but
not a juridical community of possession (cmmunio), nor
consequently of the use or proprietorship of the soil,
but only of a possible physical intercourse (eommerciwm)
by means of it. I n other words, theyare placed in
suchthoroughgoingrelations
of each toalltherest,
that they may claim to enterinto intercourse withone
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another,andtheyhavearighttomakeanattemptin
this direction, while
foreign
a
nation
would
not
be
entitledtotreatthem
on this accountasenemies.This
Bight, in so faras it relates to apossible Union of all
Nations, in respect of certain laws universally regulating
their intercourse with each other, may be called ' Cosmopolitical Right ' ( j u s cosmopoliticum).
It mayappear that seas put nationsout of all communion with eachother.Butthis
is not so; for by
means of commerce,
seas
form
the happiestnatural
provision for their intercourse. And the more thereare
of neighbouringcoast - lands,asin
the case of the
Mediterranean Sea, thisintercourse becomes the more
animated. Andhencecommunications
withsuchlands,
especiallywhere therearesettlements
upon them connectedwith
the mothercountriesgiving
occasion for
such
communications,
bring
it about that evil
and
of our globe arefelt
violencecommittedinoneplace
in all.Suchpossibleabusecannot,however,annul
the
Right of manasacitizen
of the world to attempt to
enter into communion with all others, and for this 'purpose to visit allthe regions of the earth,although this
does notconstitutearight
of settlement upon the territory of another people ( j u s ilzcolatzls),for which a special
contract is required.
But the question is raisedas to whether, in the w e
of newlydiscoveredcountries,apeoplemayclaim
the
right to settle (accolntus), andto occupy possessions in
the neighbourhood of anotherpeople that has already
settledinthatregion;andto
do thiswithouttheir
consent.
SuchaRight
is indubitable, if the new settlement
takesplace
at such a distancefrom the seat of the

>
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former, that neither would restrict or injure the other in
the use of theirterritory.Butinthe
case of nomadic
peoples, or tribes of shepherds and hunters (such as the
Hottentots, the Tungusi,
and
most
of the American
Indians), whose support
derived
is from
wide
desert
tracts, such occupation should never take place by
force,
but only by contract ; and any such contract ought never
of the ignorance of the original
to
take
advantage
dwellers in regardto the cession of their lands.Yet
it is commonlyalleged that such acts
of violentappropriation may be justified as subserving the general good
if sufflciently justifying
of the world. It appearsas
grounds were furnished for them,
partly by reference to
the civilisation of barbarouspeoples(asbyapretext
of thiskind evenBusching triesto excuse the bloody
introduction of the Christian religion into Germany), and
partlyby foundingupon the necessity of purging one's
owncountryfromdepravedcriminals,and
the hope of
their improvementor that of their posterity, in another
continentlike New Holland.But
allthesealleged good
purposescannotwashout
thestain of injusticein the
meansemployed
toattainthent
It may be objected
that had such scrupulousness about making a beginning
in foundinga legal State with forcebeenalwaysmaintained, the whole earth would still have been in a state
of lawlessness. Butsuchan
objection would aslittle
annulthe condikions of Rightin question as the pretext of the political revolutionaries, that whenaconstitution has become degenerate, it belongs to the people
This would amountgenerally
to transform it byforce.
t o being unjust once and for all, in orderthereafter to
found justice the more surely, and to make it flourish.

CONCLUSION.

IF one cannot prove thatathing
is, he may tryto
prove that it is not. And if he succeeds in doing
neither (as often occurs), he may still ask whether
it is
in his interest to accept one or other of thealternatives
hypothetically, from the theoretical or the pract.ica1 point
of view. I n otherwords, ahypothesismay be accepted
either in order to explain a certain Phenomenon (as
in
Astronomy to account for the retrogression and stationariness of theplanets), or in order to attainacertain
end,whichagainmay
be either pragmatic asbelonging
of Art, or moral asinvolvinga
merelytothesphere
purposewhich it isadutytoadoptasamaxim
of
action. Now it isevident thatthe assumption (suppositio) of thepracticability of such an End,thoughpresented merely as a theoretical and problematical judgment,
may be regarded as constituting a duty ; and hence it is
so regarded in this case. For 'although there may be no
positiveobligation to believe in such an End,yeteven
if there were not the least theoretical probability
of action
being carriedout in accordancewith it, so long as its
impossibility cannot be demonstrated, there still remains
a duty incumbent upon us with regard to it.
Now, as a matter of fact, the morally practical Reasos
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utters within us its irrevocable Veto : ‘ TJme shall be no
War.’ So thereoughttobe
no war,neitherbetween
me and you in the condition of Nature, nor between us
asmembers of States which,althoughinternally
ina
condition of law,are still externally in their relation to
each other in a condition of lawlessness ; for this is not
theway bywhich any oneshouldprosecutehisRight.
Hence the question no longer is as to whether Perpetual
Peace is a real thing or not a real thing, or as to whether
we maynot be deceivingourselveswhen
we adoptthe
former alternative, but we must act on the supposition of
its being real. We must work for what may perhaps not
be realized, andestablishthatConstitution
which yet
seems bestadaptedtobring
it about(mayhapRepublicanism in all States, together and separately). And thus
we may put an end to the evil of wars, which have been
the chief interest of the internal arrangements of all the
Stateswithoutexception.Andalthoughtherealization
of thispurpose may alwaysremainbut
a piouswish,
yet we do certainly not deceive ourselves in adopting the
maxim of action that will guide us in working incessantly
for i t ; for it isadutyto do this. To suppose that the
moral Law within us is itself deceptive, would be sufficient
of all
to excite the horrible wish rather to be deprived
Reason thantoliveundersuchdeception,and
evento
seeoneself,according
tosuchprinciples,degradedlike
the lower animals to the level of the mechanical play of
Nature.
I t may be said that the universal and lasting establishment of Peaceconstitutesnotmerelyapart,butthe
whole final purpose and End
of the Science of Right as
viewed within the limits of Reason. The state of Peace
is theonlycondition
of theMine and Thine that is
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securedandguaranteedby
Laws in the relationship of
menlivinginnumberscontiguoustoeachother,and
who are thus combined in a Constitution whose rule is
derived not from the mere experience of those who have
found it the best as a normal guide for others, but which
must be taken by the Reason h priori from the ideal of a
juridicalUnion
of menunderpubliclawsgenerally.
For all particular examples or instances, being able only
to furnish illustration but not proof, are deceptive, and at
all events require a Metaphysic
t o establish them by its
necessary principles. Andthis
is conceded indirectly
even by those who turn Metaphysics into ridicule, when
they say, as they often do, ‘The best Constitution is that
in whichnotMenbut
Laws exercise the power.’ For
what can be more metaphysically sublime in its own way
than this very Idea of theirs, whichaccording to their
own assertionhas,notwithstanding,
the mostobjective
reality 1 Thismay
be easilyshownbyreference
to
actualinstances.And
it is this very Idea whichalone
can be carriedout practically, if it is not forced on in
arevolutionaryandsudden
wayby violentoverthrow
of the existingdefective Constitution; forthis would
produce for the time the momentary annihilation of the
of Society. But if the idea is
wholejuridicalstate
carriedforward by gradual Reform, andin accordance
with fixed Principles, it maylead
by continuous
a
approximation to the highest political Good, andto
Perpetual Peace.

SUPPLEMENTARYEXPLANATIONS
OF THE

P R I N C I P L E S O F RIGHT.
[Written by Kant in 1797, and added t o the
Second Edition in 1798.1

SUPPLEMENTARYEXPLANATIONS
PRINCIPLES OF RIGHT.

OF THE

The Occasion for these Explanations was furnished
mainly by a Reviewof this work that appeared in the
G6ttingen Journal, No. 28, of 18th February1797.
The Review displays insight, andwithsympathetic
appreciation it expresses ‘the hope thatthis Exposition of Principleswillproveapermanentgain
for juridical Science.’ It is here taken as a guide in
the arrangement of some critical Remarks, and at the
same time as suggestingsome expansion of the system
in certain points of detail.
Objection as to the Faculty of Desire.

I n the very first words of the GENERALINTRODUCTIO
theacute Reviewerstumbles on aDefinition.
He asks
what is meantby ‘theFaculty of Desire.’ In the said
Introduction it is defined as ‘ the Power which Man has,
through his mental representations, of becoming the cause
of objectscorresponding
to theserepresentations.’
To
this Definition the objection istaken, ‘that it amounts
to nothing as soon as we abstract from the exterml conditions of the effect or consequence of the act of Desire.’
‘But the Faculty
of Desire,’ it is added, ‘is something
even to the Idealist, although there is no external world
according to his view.’-ANswER:
Is there notlikewise
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aviolentand yet consciouslyineffective form of Desire
is expressedbysuch
asamerementallonging,which
wordsas ‘Would to God sucha one were still alive ! ’
Yetalthough this Desire is actlcss in the sense of not
issuing in overt action, it is not efectless in the sense of
having noconsequence at all; in short, if it does not
produceachange
on externalthings, it atleast works
powerfully upon theinternal condition of the Subject,
and even may superinduce a morbid condition of disease.
A Desire, viewed as an active.Striving (nisus) t o be a came.
bymeans
of one’s
own
mentalrepresentations,even
although the individualmayperceivehisincapacity
to
attainthe
desired effect, is stilla
mode of causality
withinhis own internal experience.-There
is therefore
a misunderstanding involved in theobjection, that because
the consciousness of one’s Power in a case of Desire may
be at the sametimeaccompaniedwitha
consciousness
of the Want of Power in respect of the external world,
the definition is therefore not applicable t o the Idealist.
But as the question only turns generally upon the relation of a Cause (theRepresentation) to an Effect (the
Feeling), the Causality of the Representation in respect
of its object-whether it be external or internal-must
inevitably be included by thoughtinthe
conception of
the Faculty of Desire.

I.
Logical Preparation for the Preceding Conception of
Right.
If philosophical Jurists would rise to the Metaphysical
Principles of the Science of Right,withoutwhich
all
theirjuridical
Science will bemerelystatutory,
they
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must not be indifferent to securingcompletenessin the
Division of their
juridical
conceptions.
Apart
from
such internal completeness their science would not be a
rationalSystem.,
but only an Aggregate of accidental
details. The topical arrangement of Principlesasdeterminedby the form of the System,mustthereforebe
madecomplete ; that is to say, theremust be a proper
place assigned t o eachconception
(locus communis) as
determinedby thesynthetic form of the Division.And
it would have to be afterwards made apparent that when
anyotherconception were put in the place of the one
thus assigned, it would be contradictory to itself and out
of its own place.
Now Jurists have hitherto receivedonlytwoformal
commonplaces in their Systems, namely, the conceptions
of Real Right and of Personal Right. Butsincethere
2c priori by a
areothertwoconceptionspossibleeven
mereformalcombination of thesetwoasmembers
of a
rationalDivision,giving
the conception of aPersonal
Right of a RealKind,and
that of aRealRight
of a
to askwhetherthese
PersonalKind, -it
isnatural
further conceptions,although
viewed asonly
problematical in themselves, should not likewise be incorporated
inthe scheme of acompleteDivision
of thejuridical
System ? This in fact does notadmit of doubt.The
merelylogicalDivision,indeed,asabstractingfrom
the
object of Knowledge, is always in
the
form of a
Dichotomy ; so that every Rightiseithera
Real or a
not-Red Right. Butthe meta.physica1Division,here
underconsideration,mayalsobe
inthe fourfoldform
of a l'etrachotorny; for inadditionto
the twosimple
members of the Division, thereare also tworelations
between the&, as conditions of mutual limitation arising
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from the oneRightenteringintocombinationwiththe
other ; andthe
possibility of thisrequiresaspecial
investigation.-But
the conception of aReal Right of a
Personal Kind 'fallsoutat
once ; for theRight of a
T7Ling asagainsta Person is inconceivable. It remains,
therefore, only to consider, whether the converse of this
relation is likewiseinconceivable ; or whetherthe conception of aPersonal Right of a Real Kind is not only
free from internal contradiction, but is even contained
pq-wri in Reason and belongs as a necessary constituent
t o the conception of the external Mine and Thine in its
completeness, in order that Persons maybe viewed so
far in the same way as Things; not indeed to the extent
respectsalike, but byregard to
of treating theminall
the possession of them, and to proceeding with Persons in
certain relations as if they were Things.

11.
Justification of the Conception of a Personal Right of a
Real Kind.
The Definition of aPersonalRight
of aReal Kind
may be putshortlyandappropriatelythus
: ' it is the
Rightwhichamanhas
to haveanother P e w n than
himself as his.' I say intentionally a ' Person ;' for one
mighthaveanother
man who had lost hiscivilpersonalityand become enslavedas Ais ; butsuchaReal
Right is not under consideration here.
Nowwe have t o examine the questionwhether 'this
as a new phenomenon in the
conception-described
juristic sky '"is a stdla mirahilis in the sense of growing
intoastar
of the first magnitude,unseen before .but
gradually vanishing again, yet perhaps destiried to return,
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or whether it is to be regarded as merely a shooting and
falling star

111.
Examples of Real-Personal Right.

1. To have anything external as one’sown, means to
possess it rightfully ; andPossession is the condition of
the possibility of usingathing.
If this condition is
regardedmerelyasphysical,
the possession is called
detention or holding. But legal
detentionalone
does
not suffice to make an objectmine, or toentitle me so
to regard it. If, however, I amentitled, on anyground
whatever, t o press for the possession of an object which
hasescapedfrom
my power or been taken fromme,
this conception of right is asign in effect that I hold
myself entitledtoconduct
myself towards it asbeing
mine and in my rational possession, and so to use it as
my object.
The ‘ Mine ’ in this connection does not mean that it
is constitutedbyownership of the Person of another ;
foramancannoteven
be the owner of himself,and
much less of anotherperson.
It meansonly theright
of Usufruct (jus uteladi fruendi) in immediatereference
to this person, as if he were a thing, but without infring1 According to the Definition, I do not use the expression ‘ t o have
another Person as my Person,’ but aa ‘ milbe ’ ( d meum), as if the Person
wereviewed in this relationas B Thing. For I cau say ‘this is my
father ’ in indicating my natural relationship of connection with him, by
which I merely state that I haw a father. But
I may not say ‘ I have
him aa milbe ’ inthis relation. However, if I say ‘my Wife,’ this
indicates .a special juridical relation of a possessor to an object viewed as
a thing, although in this a s e it is a person. But physical possession is
the condition of the use of a thing as such ( m a i p u l a t i o ) ; although in
another relation the object must at the =me time be treated as a Person.

t
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ng on the right of his personality, even while using him
1s a means for my own ends.

Theseends, however, asconditioning the rightfulness
of such use, mustnecessarily bemoral.
A manmay
neither desire a wife in order to enjoy her as if she were
a thing by the immediate
pleasure
in mere
physical
intercourse,nor may the wife surrender herself for this
purpose ; for otherwise the rights of personalitywould
begiven up on both sides. In other words, it is only
under the condition of a marriage having been previously
concluded that there can be such a reciprocal surrender
of the two persons into the possession of each other that
they
will
not
dehumanize
themselves
by making
a
corporeal use af each other.
Whenthisconditionisnotrespected,
thecarnal
enjoyment
referred
to, is in principle,
although
not
always in effect, on the level of cannibalism.There
is merelyadifference in the manner of the enjoyment
between theexhaustion whichmay thus be produced
and the consumption of bodies by the teeth and maw of
the savage ; and in suchreciprocal use of the sexes
the one isreallymadea
res fungibilk tothe other.
Henceacontract
that would bindany
one for such
mere use would be an illegal contract (poactum turp5).
2. I n like manner, a husband and wife cannot produce
a child as their mutual offspring (res artz&ialk) without .
both coming under the obligation towards it and towards
each othertomaintain it as their child. Thisrelation
accordinglyinvolves the acquisition of ahumanbeing
as if it were a thing, but it holds only in form according
to the 'idea of a merelyPersonalRight of a real kind.
TheparentshaveaRightagainst
any possessor of the
child who may have taken it out of their power (jusi~

,
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re), and they have likewise a Right
to compel the child
to perform and obey alltheir commands in so faras
theyarenot
opposed toanylaw
of freedom ( j u s ad
rem) ; andhencetheyhave
also aPersonal Right over
the child.
3. Finally, if, on attainingthe age of majority,the
regard t o the maintenance of
duty of theparentsin
to use
theirchildren ceases, theyhave stilltheRight
them
as
members
of the house subjected to their
authority, in order to maintain the household until
theyarereleased from parental control. ThisRight of
theparents followsfrom thenaturallimitation
of the
formerRight.
Untilthe children attainmaturity,they
belong as members of the household t o the family ; but
thereafter they maybelong to the domestics (famulatus)
asservants of, the household,andtheycanenterinto
this relation only by a contract whereby they are
bound
tothe master of the house ashis domestics. In like
manner, a relation of master and servant may be formed
outside of the family, in accordance with a personal right
of the master ; andthe
of a real kiud on thepart
domestics areacquired
to the householdby
contract
(famulatus domesticus). Suchacontractisnotamere
lettingandhiring
of work (locatioconductiooperce)
;
but it further includes the giving of the person of the
domestic into the possession of the master, as a letting
and hiring of the person (locatioconductio persow). The
latter relation is distinguishedfrom the former in that
the domesticenters the contract on the understanding
that he will be available for everything that is allowable
in respect of the well-being of the household, and is not
merely engaged for a certain assigned and specified piece
.of work. On the otherhand,
an artisan or a day-
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labourer who is hiredfora
specific piece of work,
does notgive himself intothe possession of another,
nor is he thereforeamember of hishousehold. As the
latter is not in the legal possession of his employer, who
has bound
him
only
to perform
certain
things,
the
employer,eventhough
he shouldhavehimdwelling
in his house (inpuililzzLs),is not entitled to seize him as a
thing (via facti), but must press for the performance
of
hisengagement on the ground of personal right, by the
legal means that are at his command (viaj z ~ i s ) .
So much, then, for the explanation and vindication of
this new Title of Eight in the Science of Natural Law,
which may at first appear strange, but which has nevertheless been always tacitly in use.

IV.

Confusion of Real and Personal Right.
The proposition ‘Purchase breaks Hire’ ( 5 31, p. 131)
hasfurther
beenobjected
t o asaheterodoxy
inthe
doctrine of NaturalPrivateRight.
It certainlyappears
at first sight to be contrary t o all the Rights of contract,
that any one should intimate the termination of the lease
of a house to the present Lessee before the expiry of the
period of occupationagreed upon;andthatthe
former
can thus,as it appears,breakhispromise
tothelatter,
if heonlygiveshimtheusualwarningdeterminedby
the custonlary and legal practice. But let it be supposed
that it can beproved that the Lesseewhen heentered
of hireknew, or musthaveknown,
uponhiscontract
thatthe promisegiven to himby the Lessor or proprietorwasnaturally(witahoutneeding
to beexpressly
statedinthecontract,and
therefore tu.citl9) connected
Q
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with the condition ‘in so far as heshould not sell his
house within this time, or might have to renounce it on
the occasion of an action on thepart of his creditors.’
On this supposition the Lessor does not break his promise,
which is already conditioned in itself according to reason,
and the Lesseedoes not suffer any infringement of his
Right by such anintimation beingmade to him before
the period of lease has expired, For the Right of the
latter arising from the contract of hire, is a Personal
Right to what a certain person has to perform for
another (jus ad rem) ; it is not a Real Right (jus in re)
that holds against every possessor of the thing.
The Lessee might indeed secure himself in his lease
and acquire a Real Right in the house; but he could do
this only by having it engrossed by a reference to the house
of the Lessor as attached to the soil. I n this way he
would provide against being dispossessed before the expiry
of the time agreed upon, either by the intimation of the
proprietor or by his naturaldeath, or evenby his civil
death as a bankrupt. If he did not do this, because he
would rather be free to conclude another lease on better
conditions, or because the proprietor would not have such
a burden (onzu) upon his house, it is to be inferred that,
in respect of the period of intimation, both parties were
conscious of having made atacit contract to dissolve
their relation at any time, according to their convenience,
-subject,however,
to the conditions determined by the
municipal law. The confirmation of the Right to break
hire by purchase, may be further shown by certain
j u r i d i d consequences that follow from such a naked
contract of hire as ishere under consideration. Thus
the Heirs of the Lessee when he dies should not have
the obligation imposed upon them to continue the hire,
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because it isonlyanobligationasagainstacertain
person andshould cease withhisdeath,althoughhere
again the legal period of intimation must be always kept
in yiew. Theright of the Lessee assuchcanthusonly
for the
passtohisheirs
by a specialcontract.Nor,
same reason, ishe entitled even during the life of both
parties, to sublet to others what he has hired
for himself,
without express agreement to that effect.

v.
Addition t o the Explanation of the Conceptions of
Penal Right.
The mere idea of a political Constitution among men
involves the conception of a punitive Justice as belonging
tothesupreme
Power.Theonlyquestion,then,
is to
consider whether the legislator may be indifferent to the
modes of punishment, if they are only available as means
for the removal of crime, regarded as a violation
of the
Security of propertyintheState;
or whetherhemust
also haveregard to respectfortheHumanityinthe
person of the criminal, as relatedtothespecies;and
if
this latter alternative holds, whether he is
to be guided.
by pure principles of Right, taking the jus talionis as in
formtheonly
ppiori ideaanddeterminingprinciple
of PenalRight,ratherthananygeneralization
from
experience as to the remedial measures most effective for
his purpose. But if this is so, it will then be asked how
he would proceed inthe case of crimeswhichdo
not
admit of the application of this Principle of Retaliation,
as being either impossible in itself, or as in the circunlstancesinvolvingtheperpetration
of apenal
offenq
againstHumanitygenerally.Such,
in particular, are
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the relations of rape,
plederasty,
and bestiality. The
former two would have to be punished by castration
(after the manner of the white or black eunuchs in a
seraglio), andthelastby
expulsion for ever from civil
society,because the individual has madehimself
unworthy of human relations. Per quod puis peccat per
i d e m punitur et idem. These crimes are called unnatural,
because they are committed againstall that is essential
to Humanity. To punish them by uditrary penalties,
is literally opposed to the conception of a penal Justice.
But even then the criminal cannot complain that wrong
is done to him, since his own evil deed draws the punishment upon himself; and he only experiences what is in
accordance with the spirit, if not the letter, of the penal
Law which he has broken in his relation to others.
Every punishment implies something that is rightly
degrading to the feeling of honour of the party condemned. For it contains a mere one-sided compulsion.
Thus his dignity asa citizen is suspended, at least in a
particular instance, by his being subjected to an esterns1 obligation of duty, to which he may not oppose
of rankand wealth,
resistanceon his side.Men
when mulcted in a fine, feel the humiliation of being
compelled to bend under the will of an inferior in
position, more than the loss of the money. Punitive
Justice (justitia punitiva),in which the ground of
the penalty is moral (pia pcccatum est), must be
distinguished from punitive Expediency, the foundation
of which is merely pragmatic (napemetur) as being
grounded upon the experience of what operates most
effectively to prevent crime. It has conkquently an
entirelydistinct place (ZOCZM justi) in the topical
arrangement of the juridical conceptions. It is
neither the conceptionof what is c d w i b l e to a
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certain effect (condzlcibilis), nor even that of the pure
Honesturn, which must be properly placed in Ethics.

VI.

On the Right of Usucapion.
Referringto
33, p. 133, itissaidthat‘theRight
of Usucapion ought to be founded on natural right; for
if it were not assumed that an
ideal acquisition, as it is
herecalled, isestablishedby
bonu $de possession, no
acquisition wouldbe everperemptorily secured.’-But I
assume amerelyprovisoryacquisitioninthestate
of
nature; and,forthis
reason, insist upon thejuridical
necessity of the civilconstitution.-Further,
it is said,
‘ I assert myself as bona Jide possessor only against any
one who cannot prove that he was bona Jide possessor of
the same thing before me, andwho hasnot ceased by
his own willto besuch.’
Butthequestionhereunder
considerationisnotastowhether
I canassertmyself
asowner of athingalthoughanothershouldput
in a
claim as an earlierrealowner
of it,the cognizance of
hisexistenceas
possessor and of his possessorship as
ownerhaving
been absolutelyimpossible;whichcase
a onehasgiven
no publiclyvalid
occurs whensuch
indication of hisuninterrupted
possession,- whether
owing tohis own fault or not,-as byRegistration in
public Records, or uncontestedvotingasowner
of the
property in civil Assemblies.
The question really under cohsidemtion is this :, Who
is the party that ought to prove his rightful Acquisition ?
Thisobligation as an onusprobandi cannot be imposed
upon the actual Possessor, for he is in possession of the
thing so far back as hisauthenticated history reaches.
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The former alleged owner of it is, however, entirely separated, according t o juridical principles, from the series of
successive possessors by an interval of time within which
he gaveno publiclyvalidindications of hisownership.
This intromission or discontinuance of all public possessory activityreduceshim toanuntitledclaimant.But
here, as in theology, the maxim holds that eonserwatio est
eontiwa claatio. And
although
claimant,
a
hitherto
unmanifestedbut nowprovided with discovered documentary evidence, shouldafterwards
arise, the doubt
again wouldcome up with regard to him as to whether
astill olderclaimantmightnotyetappearandfound
a claim uponeven earlier possession.-Mere length of
time in possessioneffects nothinghere inthe way of
finally acquiring athing
(acquirere per usucapionent).
For it, is absurd to suppose that what is wrong, by being
longcontinued, would at last become right. Theuse of
the thing, be it ever so long, thus presupposes a Right in
it ; whereas the latter cannot be founded upon the former.
Hence Usucupion,viewed as acquisition of a thing merely
bylong use of it, is acontradictory conception. The.
prescription of claims,as a mode of securing possession
(conservatiopossessionis mea: per pra:scriptwnem), is not
less contradictory, although it is a different conception as
regards the basis of appropriation. It is in fact a
negative Principle ; and it takes the complete disuse of
a Right, even such as is necessary to manifest possessorship, as equivalent to a renunciation of the. thing (dereZictio). Butsuchrenunciation is a juridical act,and it
implies the use of theRightagainstanother,
in order
to excludehimbyanyclaim
(per perscrt@ionern) from
acquiring the object ; which involves a contradiction.
I acquire therefore without probation, and without any
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juridical act; I do notrequire to prove, but I acquire
I acquire ? The
by the law (lege). Whatthen-do
public releasefrom all further claims; that
is, the legal
security of my possession in virtue of the fact that I do
notrequiretobringforwardthe
proof of it,andmay
now foundupon uninterrupted possession. And the fact
thatall dcpuisition inthestate
of Nature is merely
provisory, has no influence upon the question of Security
inthe Possession of whathasbeenacquired,
this consideration
necessarily
taking precedence before the
former.
VII.

On Inheritance and Succession.

As regards the‘Right of Inheritance,’ the acuteness
of the Reviewerhashere
failed him,and he hasnot
reached the nerve of the proof of my position. I do lzot
say (§ 34, p. 1 3 6 j that ‘every mannecessarilyaccepts
every thing that is offered to him, when by such acceptancehecanonly gain andcanlose nothing;’ for there
are no things of suchakind.
Butwhat I say is, that
every one always in fact accepts the Right of theoffer of
the thing, at the moment in which it is offered, inevit; that is, when the
ably and tacitly, butyetvalidly
circumstances are such that revocation of the offer is
impossible, as atthe moment of the Testator’sdeath.
For the Promisercannot then recall the offer; and the
nominated Beneficiary, withouttheintervention
of any
juridicalact, becomes at the moment the acceptor, not
of the promised inheritance, but of the Right to accept
it or decline it. At that moment he sees himself, on the
opening of the Testament and before any acceptance of
the inheritance, becomepossessed of more than he was
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before ; for hehasacquiredexclusively
the Right to
uccept, whichconstitutesanelement
of property. A
Civil stateis no doubtherepresupposed,
in order to
make thethingin
question the property of another
personwhen its formerowner is nomore ; butthis
transmission of the possession from the hand of the dead
(mortmain) does not alter the possibility of Acquisition
according tothe universalPrinciples of NaturalRight,
although a Civil Constitution must be assumed
in order
t o applythem t o cases of actualexperience.A
thing
which it isin my free choice to accept or to refuse
unconditionally, is called a res jacens. If the owner of
a thing offersme gratuitously a thing of this kind,-as,
for instance, the furniture of a house out of which I am
about to remove,-"Orpromises it shall be mine, so long
as he does not recall his offer orpromise,which is irnpossible if hedieswhen
it isstill valid, then I have
exclusively a Right to the acceptance of the thing offered
(jus i n re jacente) ; in other words, I alone can accept
orrefuse it, as I please. And this Right, exclusively to
have the choosing of the thing, I do not obtain by means
of a special juridical act, as by a declaration that ' I will
thatthisRightshall
belong to me ;' but I obtain it
without any special act on my part, and merely by the
law (lege). I can thereforedeclare myself t o this effect :
' I will that the thing d u l l nut belong t o me ' (for the
acceptance of it might bring me into trouble with others).
But I cannotwilltohaveexclusivelythe
choke as to
whether it shull or shnll not belong to m e ; for this Right
of accepting or of refusing it, I haveimmediatelyby
virtue of the Offer itself, apart from any declaration of
acceptance on my part. If I couldrefuseeven to have
the choice, I might choose not to choose;which is a
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contradiction. Now thisrightto
choose passes atthe
moment of the death of the Testator to me ; but although
instituted heir byhis Will (institutio hmwi?i.s), I do not
yet, in fact, acquire any of the property of the Testator,
but merely the juridical orrational possession of that
property or part of it,and I canrenounce it for the
benefit of others. Hencethis possession is not interrupted for amoment,but
the Succession,as in acontinuous series, passes
by
acceptance
from
thedying
Testator totheheir
appointedby him; and thusthe
proposition testamenta sunl juris naturce is established
beyond all dispute.

VIII.
The Right of the State in relation to Perpetual
Foundations for the Beneflt.of the Subjects.

A FOUNDATION
(8aSitnctio testamentaria benejcii perpetzci)
is avoluntarybeneficentinstitution,confirmedby
the
Stateand
applied for the benefit of certain of its
members, so that it is established for all theperiod of their
existence. It is called perpetual when the ordinance
establishing it is connected with the Constitution of the.
State ; for the State must be regarded as instituted for
all time.The
beneficence of suchafoundationapplies
either to the people generally, or to a class as a part of
the peopleunited by certain particular principles, or to
a certain family and their descendantsfor ever. Hospitals
present an example of the first kind of foundations;
Churches of the second ; the Orders in the State (spiritual
and secular) of the third; Primogenitureand Entail of
the fourth.
Of these corporate institutions and their Righb of BUG
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cession, it is said that they cannot be abolished ; because
the Right has beenmade the property of the appointed
heirs in virtue of a legacy, and to abrogatesucha constitution (corpus mysticurn) would amount to taking from
soue one what was his.

A. Hospitals.
SuchbenevolentinstitutionsasHospitalsandother
Foundations for the poor, for invalids, and for the sick,
when theyhave beenfoundedby
the property of the
State,arecertainly to be regarded as indissoluble. But
if the spirit, rather than the mere letter,
of the will of
a private Testator is to form the ground of determination,
it maybe that circumstances will arise in the course of
timesuch aswould make the abolition of suchfoundationsadvisable,atleastinrespect
of their form. Thus
it hasbeenfound
thatthe poor and the sickmaybe
betterand more cheaplyprovided for by givingthem
the assistance of acertainsum of money proportionate
to the wants of the time, and allowing them to board
with relatives or friends, than bymaintainingthem
in magnificent and costly institutionslikeGreenwich
Hospital,orothersimilarinstitutionswhicharemaintained at great expense and yet impose much restriction
on personal liberty. Lunaticasylums, however, must
be regarded
as
exceptions. I n abolishing
any
such
institutionsinfavour
of otherarrangements, theState
cannot be said to be taking from the people the enjoyment of a benefit to whichtheyhavearightas
their
own ; rather does it promot,e their interest bychoosing
wiser means for the maintenance of their rights and the
advancement of their well-being.
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B. Churches.

A spiritualorder,like
that of the Roman Catholic
Church, which does not propagate itself in direct descendants, may, underthefavour
of theState, possess lands
withsubjectsattached
to them, and may constitutea
spiritual corporation called the Church, To this corporation thelaity
may, for the salvation of their souls,
bequeath or give landswhichare
to be theproperty
of the Church. TheRomanClergy
have thus in fact
acquired possessions which have been legally transmitted
from oneage to another, and which have been formally
confirmed by Papal Bulls. Now, can it be admitted that
this relation of the clergy to the laity may be annulled
by the supreme power of the secular State ; and would
not this amount to taking violently from them what was
their own, ashas beenattempted,forexample,by
the
unbelievers of the French Republic 2
The question really to be determined here is whether
the Church can belong to the State or the State to the
Church, inthe relation of property ; for two supreme
powers cannot be subordinated t o oneanotherwithout
contradiction. I t is clear thatonly,the former constit&on
(politico - hierarchica), according t o which the
property of the Church belongs to theState, canhave
proper existence; for everyCivilConstitution is of this
world, because it is an earthlyhuman power thatcan
be incorporatedwithall
its consequencesand effects in
experience, On theotherhand,thebelievers
whose
Kingdom is in Heaven as the other world, in so far as
a hierarchico-political constitution relating to this world
is conceded to them,mustsubmitthemselves
to the
sufferings of the time,under the supreme power of tha

252

KANT’S PHILOSOPHY OF LAW.

men who actin
the world.Hence
the former Constitution is only in place.
Religion, asmanifested inthe form of belief inthe
dogmas of the Church and the power of the Priests who
form the aristocracy of suchaconstitution,evenwhen
it is monarchical and papal, ought not to be forced upon
the people, nor taken from them by any political power.
Neither should the citizen-as is at present the case in
Great Britain with the Irish
Nation-be
excludedfrom
the political services of theState,andthe
advantages
thence arising, on account of areligion that maybe
different from that of the Court.
Now, it maybe thatcertain devoutandbelieving
souls, in order to become participators of the grace
which the Church promises to procure for believers even
aftertheirdeath,establishaninstitutionforalltime,
in accordance with which, after their death, certain lands
of theirsshall
become the property of the Church.
Further, the State may make itself to a certainextent,
or entirely, the vassal of the Church, in order to obtain
by the prayers, indulgences, and expiations administered
of the Church,participaby the clergyastheservants
tion inthe
boonpromised
in theother
world. But
suchaFoundation,althoughpresumablymade
for all
time, is notreallyestablishedasa
perpetuity; for the
Statemaythrow
off anyburden thus imposedupon it
by the Church at wilL Forthe Church itself isan
institutionestablishedonfaith,
and if thisfaith be an
illusion engendered by mere opinion, and if it disappear
with
the
enlightenment of the people, the
terrible
power of the Clergy foundedupon it also falls. The
State will then, with full right, seize upon the presumed
property of the Church, consisting of the land bestowed-
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upon it by legacies. However, the feudatories of the
hitherto existing institution, may of their own right
demand to be indemnified for their life interests.
I n like manner,Foundations established for all time,
in behoof of the poor as well as educational Institutions
even supposing them to have a certain definite character
impressed by the idea of their founder, cannot be held
as founded for all time, so as to be aburdenupon the
land. The State musthave theliberty toreconstitute
them, in accordance with thewants of the time. No
one may be surprised thatit proves always more and
more difficult tocarryout
such ideas, as for instance a
provision that poor foundationers must make up for the
inadequacy of thefunds of their benevolent institution
by singing as mendicants; for itis only naturalthat
one who has founded a beneficent institution should
feel acertain
desire of glory in connection with it,
and that he should be unwilling to have another altering
his ideas, when he mayhaveintended
to immortalize
himself by it. But this does notchange the conditions
of the thing itself, nor the right, and even the duty of
theState,to
modify any foundation when it becomes
inconsistent with its own preservation and progress ; and
hence no such institution can be regarded as unalterably
founded for all time.
C. The Orders in the State.

Thenobility
of a country which is not underan
aristocratic but a monarchical Constitution, may .well
form aninstitutionthat
is not only allowable for a
certain time, but even necessary from circumstrmces.
But it cannot be maintained that such a classmay be
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established for all time, and that the Head of the State
shouldnothave
therightentirely t o abolish the privileges of such a class ; nor, if this be done, can it be held
that therebywhat belonged to the NobilityasSubjects,
by tray of a hereditary possession, has been taken from
them.
The
Nobility,
in
fact,
constitute
temporary
a
corporation or guild, authorizedby theState ; and it
mustadapt itself t o the circumstances of the time,nor
may it doviolence to the universalright of man, howeverlong that mayhave been suspended. For the rank
of the nobleman intheStateis
notonlydependent
upon the Constitution itself, but is only an accident, with
a merelycontingentinherence
in the Constitution. A
nobleman can be regarded as having a place only
in the
Civil Constitution, but not as having his position grounded
on thestate of Nature.Hence,
if theStatealters
its
constitution, no one who thereby loses his title and rank
would be justified in saying that what was his own had
been taken from him ; because he could only call it his
own under the condition of the continuedduration of
the previousform of the State. RuttheStatehasthe
right to alter its form, and even t o change it into a pure
Republic.TheOrders
inthe State,andtheprivilege
of wearingcertaininsigniadistinctive
of them, do not
therefore establish any right of perpetual possession.

D. Primogeniture and Entail.
BytheFoundation
of Primogeniture and Entail is
meant that arrangement by which a proprietor institutes
a succession of inheritance, so thatthenext
proprietor
in the series shall always be the eldest born heir of the
family,after the analogy of ahereditarymonarchy in
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the State.ButsuchaFoundationmustberegarded
as always capable of being annulled with the consent of
all the Agnates; and it may not be held to be instituted
as for all time, like a hereditary Right attaching
t o the
Soil. Nor,consequently,can it be said that the abrogation of it is aviolation of theFoundationandWill
of
the first ancestralFounder.
On thecontrary,theState
hashereaRightandevenaduty,
in connection with
graduallyemergingnecessity for its own Reform, if it
has beenonce extinguished,not to allow the resuscitation of suchafederativesystem
of its subjects, as if
they were viceroys or sub-kings, afterthe analogy of
the ancient Satraps and Heads of Dynasties.

IX.
Concluding Remarks on Public Right and Absolute
Submission to the Sovereign Authority.
With regard to the ideas presented under the Heading
of PUBLIC
RIGHT,
the Reviewersays that ‘ the want of
roomdoes not permithim to express himself in detail.’
But he makes the following remarks on one point : ‘So
far as we know, no other philosopher has recognised this
most paradoxical of all paradoxes, that the mere idea of
aSovereignPowershouldcompel
me to obey as ~PJT
master any one who gives himself out t o he my master,
withoutasking who hasgiven him the Right to command me ? Thata SovereignPower anda Sovereign
-are to be recognised, and that the one or the other whose
existence is not given in any way d. p h r i is also to be.
regarded d. priori asamaster,
are represented so aa
to be one andthe same thing.’Now,
while this view
is admitted to be paradoxical, I hopewhen it is more
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closely considered, it willnot at least be convicted of
heterodoxy. Rather,indeed,may
it behoped thatthis
penetrating, thoughtful, and modestly censuring
Critic may
not grudge to make a 'second examination of this point,
nor regret to have taken the whole discussion under his
protection against the pretentious and shallow utterances
of others.And
this a l l the more, in view of hisstatement that he ' regardstheseMetaphysicalPrinciples
of
the Science of Right as a real gain for the Science.'
Now, it is asserted that obedience mustbegiven
6
whoever isin possession of the supremeauthoritative
be
and legislative power overa people ; andthismust
done so unconditionallyby right, that it would even be
penal to inquire publicly into the title
of a power thus
held,with the view of calling it in doubt, or opposing
it in consequence of its beingfound defective. Accordingly it is maintained, that ' Obey t h authority which has
powerover you ' (in everything which is not opposed to
morality), is Categorical
a
Imperative.
This
is the
objectionablepropositionwhich
is called inquestion;
and it is not merely this principle which founds a right
upon thefact of occupation as its condition, but it is
a people
even the veryidea
of sovereignty
a
over
obliging me as belonging to it, to obey the presumptive
right of its power, without previous inquiry (5 44), that
appears to arouse the reason of the Reviewer.
Now everyfact is an objectwhichpresents
itself to
the senses,whereaswhatcanonly
be realized by pure
Reason mustberegarded
as an idea for whichno
adequately corresponding object can be found in experience.Thusaperfect
juridical C'oonrtitutwn amongmeu
is an ideal Thing in itself.
If then a people be united by laws under a sovereign
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power, it is conformable t o the idea of its unity as such
under a supreme authoritative will, when it is in fact so
presented as an object of experience.
But
this
holds
only of itsphenomenalmanifestation.
In other words,
a juridicalconstitution so far exists inthegeneralsense
of the term ; and although it may be vitiated by great
defecOs and coarse errors, and may be in need of important
improvements, nevertheless
isit
absolutely
unallowable
andpunishabletoresistit.
For if the people regarded
themselves
as
entitled
to
oppose force to the Constitution,howeverdefective
it may be, andtoresist
the
supremeauthority,they would also supposetheyhada
right to substitute force for the supreme Legislation that
establishes
all
rights.
But
this
would
result
ain
supreme will that would destroy itself.
The idea of a political
Constitution
in
general,
involves atthe same
time
an
absolute
command
of a
practical Reason that judges according to conceptions
of
right, andisvalid forevery people ; andassuch
it is
holy
and
irresistible.
And
although
the
organization
of aState weredefectiveinitself,yet
no subordinate
power intheState
is entitled t o oppose activeresistance t o its legislativeHead.Anydefects
attaching to
it ought to be gradually removed by reforms carried out
on itself ; for otherwise, according to the opposite maxim,
thatthesubject
may proceed according tohis
own
private will, a good Constitution can only be realized by
blind accident. The
precept,
' Obey the authopity that
has power over you,) forbidsinvestigatinginto how this
powerhasbeen
attained,at least withany
view to
undermining it, Forthe Powerwhich already exists,
andunderwhichany
one may be living, is already in
possession of the power of Legislation; and one may,
B

'

'
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indeed, rationalize about it, but not set
himself up as an
opposing lawgiver.
Thewill of the people isnaturallyun-unified,and
consequently it islawless ; anditsunconditionalsubsovereign Will,unitingallparticular
jectionundera
wills by one law, is a fact whichcan only originate in
theinstitution of asupreme power, andthus is public
to allowaRight of resistanceto
Rightfounded.Hence
thissovereignty,andtolimititssupreme
power, is n
contradiction; for inthat
case it wouldnot
be the
supremelegal power, if it might be resisted,norcould
it primarilydeterminewhatshall
be publiclyright or
not. This principleisinvolved
priom' intheidea
of
a politicalConstitutiongenerallyasaconception
of the
practical Reason. Andalthough noexampleadequately
corresponding to thisprinciplecan
be foundinexperience, yetneithercananyConstitution
be incomplete
contradictionto it when it is takenasastandardor
rule.

APOLOGIA.
KBNT'S VINDICATION OF HIS PHILOSOPHICAL
STYLE.
[IN THE PREFACE TO THE FIRST EDITION, 1796-97.1

KANTSVINDICATIONOF HIS PHILOSOPHICAL
STYLE.

THE reproach of obscurity, ancl even of astudiedindefiniteness affecting the appearance of profoundinsight,
has been frequently raised against my philosophical style
of exposition, I do notknow how I could bettermeet
orremove thisobjection than by readilyaccepting the
conditionwhichGarve,aphilosopher
inthe
genuine
sense of theterm,haslaid
down as a duty incumbent
upon every writer, and especiallyon philosophical authors.
And for my part, I would only restrict his injunction by
the condition, that it is to be followed only so far as the
nature of the science which is to be improved or enlarged
will allow.
Garve wisely and rightly demands, that everyphilosophical doctrine must be capable of being presented in
a popular form, if the expounder of it is to escape the suspicion of obscurity in his ideas ; that is, it must be capable
of being conveyed in expressions that are universally intelligible. I readilyadmit this, withtheexceptiononly
of the systematic Critique of the Faculty of Reason, and
all that can only be determined and unfolded by it ; for
all this relates to the
distinction of the sensible in our
knowledge from the supersensible, which is attainable by
Reason. Thiscannever be madepopular, nor can any
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formalMetaphysicassuch
be popular;althoughtheir
results may be made quiteintelligibleto
the common
reason,whichismetaphysicalwithout
its beingknown
to be so. In this sphere,popularity in expressionisnot
to be thought of. Wearehere forced to usescholastic
accuracy, even if it should have to bear the reproach
of
troublesomeness ; because it is onlybysuchtechnical
language that the precipitancy of reason can be arrested,
and brought to understand itself in face of its dogmatic
assertions.
in
But if pedantspresumetoaddressthepublic
technicalphraseology frompulpits or inpopular books,
and in expressions thatareonlyfitted
for the Schools,
the fault of this must not be laid as a burden upon the
of the
criticalphilosophers,
any more thanthefolly
mere wordmonger (logodmlalus) is to be imputed to the
grammarian.Thelaughshouldhereonly
turn against
the man and not against the science.
It may soundarrogant,egotistical,and,tothose
who
have not yet renounced their old system, even derogatory,
to assert ‘that before the rise of the Critical Philosophy,
there was notyetaphilosophy
at all.’ NOW,inorder
to be able to pronounce upon this seeming presumption,
it is necessary to resolve the question as
t o whether there
can really be more than one philosophy. Therehave, in
fact, not only been various modes of philosophizing and of
going back to the first principles of Reason in order to
foundasystemuponthem,withmoreorlesssuccess;
but there must be many attempts of this kind of which
everyonehasita
own merit a t leastfor the present.
Rowever, as objectively considered there can only be one
human Reason, so therecannot be manyPhilosophies ;
in other words, there is only one true System of Philo:
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sophyfoundeduponprinciples,
however variously and
however contradictorily men may have philosophized over
one and the same proposition. Thus the Moralist rightly
says, thereisonly
one virtue, andonly one doctrine
regarding it ; that is, one single system connects all the
duties of virtue byone principle. TheChemist, inlike
manner, says there is only one chemistry, that which is
expounded by Lavoisier. The Physician, in like manner,
says there is only one principle, according to Brown, in
the system of classifying Diseases. But because it is
held that the new systems exclude all the others, it is not
therebymeant todetractfromthemerit
of the older
Moralists,Chemists,andPhysicians
; for withouttheir
discoveries, andeventheir
failures, wewould nothave
attained to the unity of the true principle of a complete
philosophy in system.
a
Accordingly,whenany
one
announces a system of philosophy as a production of his
own, this is equivalent to saying that 'before this Philosophythere was properly no philosophy.' For should he
admit that there had been another and a true philosophy,
it wouldfollow that there may be two true systems of
philosophy regarding its proper objects ; which is a contradiction. If, therefore, theCritical Philosophygives
itself forth as that System before which there had been
properly no true philosophy at all, it does no more than
has been done, will be done, and even must be
done, by
all who construct a Philosophy on a plan of their own.
Another objection has been made to my System which
is of less general significance, andyet is -notentirely
without importance. It has been alleged that one of the
essentially distinguishing elements of this Critical Philosophy is not a growth of its own, but has been borrowed
from some other philosophy, or even from an exposition

c
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of Mathematics.Such isthe supposeddiscovery,which
aTiibingenReviewer thinks he has made, in regard to
the Definition of Philosophywhich the author of the
Critique of the Pure Reason gives out as his own, and as
a not insignificant product of his system, but which it is
allegedhadbeengivenmanyyearsbefore
byanother
writer, and almost in the same words? I leave it to any
one to judge whether the words : ' intellectualis qumdam
constructw,' could have originated the thought of the presentation of a given conception in an intuitive perception
h pyiori, bywhichPhilosophy
is at once entirelyand
definitelydistinguishedfromMathematics.
I amcertain
that Hausen himself would have refused t o recognise this
as an explanation of his expression ; for the possibility of
an intuitive perception h priori, andthe recognition of
Spaceassuch
an intuitionandnot
the mereoutward
coexistence of the manifoldobjects
of empiricalperception (as Wolf defines it), would have at once repelled
him, on the ground that he would have felt himself thus
entangled in wide
philosophical
invest,igations. The
presentation, constructed, asit were, by the Understanding,referred to by the acute Mathematician, meant nothing more
than the (empirical) representatim of a Line correspondingtoa
conception, in makingwhichrepresentation
attention is to be given merely t o the Rule, and abstractionisto
be madefrom the deviationsfrom it that
be easily
inevitablyoccur in actualexecution,asmay
perceived in the geometrical construction of Equalities.
And least of all is thereanyimportancetobe
laid
Porn,de actuali constructionehicnonqureritur,cum
ne possint
quidem sensibiles figure ad rigorem definitionum effingi ; sed requiritur
cognitio eorum, quibus absolvitur formatio pus intelEectuaZia qmdant
eaatructio est. C. A. Hausen, Elem. Haths. Pars I. p. 86 (1734).
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upon the objection maderegarding$hespirit
of this
Philosophy, on the ground of the improper use of some
of its terms by those who merelyape the systemin
words. The
technical
expressions
employed in
the
Cyitique of the Pure Reason cannot well be replacedby
others in current use, but it is another thing t o employ
themoutside of the sphere of Philosophy in the public
interchange of ideas. Sucha usage of them deserves to
bewell castigated, as Nicolai has shown;but heeven
shrinks from adopting the view that such technical terms
areentirelydispensable in their own sphere,as if they
were adoptedmerely to disguise apoverty of thought.
However, the laugh maybe much more easily turned
upon the unpopularpedant
than upon the uncyitical
igvaorumus ; for in truth the
Metaphysician who sticks
rigidly to his system without any concern about Criticism,
may be reckoned as belonging to the latter class, although
hisignorance
is voluntary, because hewillonlynot
accept what does not belong to his own older school. But
if, according to Shaftesbury’s saying,it is no contemptible
test of the truth of apredominantlypracticaldoctrine,
that it can endure Ridicule, then the Critical Philosophy
must,in the course of time, also have its turn ; and it
may yet laugh best when it will be able to laugh last.
This will be when the mere paper systems of those who
for a long time have had the
lead in words, crumble to
pieces one after the other ; and it sees all their adherents
scattering away,-a fate which inevitably awaits them.
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